INDEX. 


ACTION—CIVIL. 


1. The maxim, erturpi causa non oritur actio, does not apply to 
prevent a party to a statement from maintaining an action 
in which it becomes necessary for him to show such state- 
ments to be false. Devries v. Haywood, 83. 


Under the Act of 16 March, 1869, suspending the C. C. P., the 
summons in a civil: action is to be returned to the term. 
Jones v. McClair, 125. 


Therefore, an action in which the summons was returnable 
before the Clerk, upon demurrer by the defendant, will be dis- 
missed; and an incidental warrant of attachment (issued 
because defendant was removing his goods, etc.), although 
properly returnable, will follow the fate of the action. Jbid. 


An action at law upon a note payable to B, agent of A, brought 
before the adoption of the present Code, should have been in 
the name of B, as plaintiff, and not in that of A. Savage v. 
Carter, 196. 


5. That the thing sold was wholly valueless, is no reply to an 
action upon a specific contract for the price of such thing, in 
case it were accepted, retained and used by the vendee. 
Sapona Co. v. Holt, 335. 

Where a debtor promised his creditor to leave a sum of money 
in the hands of a third person in part payment of what was 
due, and did so, that third person agreeing to hold it for the 
creditor: Held, that upon his refusing to pay it, the creditor 
could bring an action against him for the money. White v. 
Hunt, 496. 


See “Ejectment”; “Judgment”; “Jurisdiction” ; 
mon.” 


or 


Tenants in Com- 


ADVERSE POSSESSION. 
See “Ejectment.” 


AFFIDAVIT. 
See “Arrest”; “Attachment.” 


AMENDMENT. 

1. Where a summons was made returnable, and the complaint and 
answer in chief were filed, before the Clerk (July, 1869), and 
he returned the case to the next term, the docket of which 
showed the names of the respective counsel marked to such 
case: Held, that at Spring Term, 1870, it was competent for 
the Judge to amend the summons by making it returnable to 
the term, in accordance with the Act of 1868-69, ch. 76. 
Thomas v. Womack, 657. 


>. 

2. A pleading which is amended in a material part after verifica- 
tion is to be regarded as unverified: Therefore, where such 
pleading was a complaint, an answer thereto need not be 
verified. Rankin v. Allison, 673. 

See “Appeal”; “Arbitration”; “Process.” 
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AMNESTY. 
See “Public Law.” 


APPEAL. 


a 


10. 


The Supreme Court has appellate jurisdiction over questions 
of law only, and so cannot review the exercise of a discretion- 
ary power over matters of fact. Simonton v. Chipley, 152. 

; 


Therefore, it cannot review a question as to the propriety of an 
order striking out a judgment for irregularity turning, in 
some degree, upon whether it were given without a verdict, 
and in the absence of the defendant and his attorney. Ibid. 


Where an order of amendment given in the County Court had 
been appealed from, and, pending the appeal, that court had 
been abolished, and its records transferred to the Superior 
Court: Held, that, upon an affirmation of the order, the 
amendment should be made in the latter court. Jbid. 

Where the question raised by the appeal is whether there be 
any evidence, etc., it will be taken for granted that the record 
sent up contains the whole of the evidence bearing upon the 
point. Patton v. Hunt, 168. 


. The immateriality of an error, on the trial below, must clearly 


appear on the face of the record, in order to warrant the 
Court in treating it as surplusage. McLenan v. Chisholm, 323. 

A bond had been executed by the defendant, leaving the name 
of the obligee blank; the bond was afterwards executed by 
others, and then the blank was filled with the name of the 
plaintiff, and the date was altered; suit having been brought 
upon the bond, on the trial the plaintiff offered to show “that 
the signers of the paper authorized him to fill the blank and 
make the alteration of date, or assented to what he had 
done”: Held, that, as parties who appeal from rulings below 
in regard to the evidence must set forth in distinct terms the 
evidence rejected, so that this Court may pass upon its admis- 
sibility, and, as the proposition above did not show the sort 
of evidence tendered, there appeared to be no error in its ex- 
clusion. Bland v. O’Hagan, 471. 

Where it is suggested in the Superior Court that a certain case 
called for trial was to abide the result in another case that 
had been determined in that Court: Held, that the finding by 
the Judge in favor of the suggestion cannot be reviewed upon 
appeal. Carroll v. Haywood, 481. 


Where an appeal from a magistrate is regular in form, and the 
Court discovers no error in the proceedings, the judgment 
should be one affirming that given below, and not dismissing 
the appeal. Barringer v. Holbrook, 5A0. 


Directions for stating cases upon appeal. Pearsall v. Mayers, 
549. 

Upon an appeal from an order vacating a judgment for want 
of service of the process by which the action was constituted, 
it is necessary that the record show how the Judge found 
upon the question of such service; it must present the fact 
as found, and not (as here) only the evidence bearing on such 
fact. Cardwell v. Cardwell, 621. 
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APPEAL—Continued. 
11. The decision of the Judge upon such fact is conclusive, except 
a question be made whether there were any evidence tending 
to establish it, or whether a given state of facts constituted 

service. Ibid. 


12. Where an appellant elects (under C. C. P., sec. 490) to carry a 
case from the Probate Court to the Judge in vacation, it is 
still within the discretion of the latter to hear it in term- 
time, and vice versa. Rowland v. Thompson, 714. 


13. In case of such an appeal, if there be a further appeal from 
the Judge to the Supreme Court, the latter tribunal can re- 
view no point before the Probate Court that was not passed 
upon by the Judge. Jbid. 


14. A plaintiff can appeal from a decision of a Judge at chambers 
refusing an injunction. Bank v. Jenkins, 719. 


15. The Supreme Court may allow an appellant to substitute a 
sufficient for an insufficient appeal bond, after a motion by the 
appellant to dismiss the appeal for such defect. Robeson v. 
Lewis, 734. 


16, Attention called to the provisions in regard to appeal bonds, in 
the C. C. P., sec. 303, as affected by sec. 309. bid. 


See “Evidence”; “Pardon”; “Recordari.” 


APPRENTICE. 

Where an apprettice, then nineteen years and two months old, was 
in July, 1860, upon his master’s removal from the State, hired 
out by him for the rest of that year and also for the year 
1861: Held, that it was error for the Court to instruct the 
jury “that if the consideration of the notes given for the 
value of the apprentice during the above years was not the 
assignment of the full unexpired term of the apprentice, but 
only a hiring by the master for the years 1860 and 1861, the 
plaintiff would be entitled to recover”; and that he ought to 
have submitted the following instructions to the jury: Was 
it the effect of the transaction that the plaintiff transferred 
his mastership of the apprentice to the defendant? If yea, 
he cannot recover; if nay, the defendant is liable. Biggs v. 
Harris, 413. 


ARBITRATION AND AWARD. 


1. An award must have, upon its face, certainty to a common 
intent, or it will be void. Carson v. Carter, 332. 


2. Therefore, where a suit involving land was referred to arbitra- 
tors to be settled, and their award to be a rule of Court: Held, 
that an award that the plaintiff “is entitled to his deed for 
the premises mentioned in the pleadings, upon the payment 
of all the purchase money and the interest due thereon”— 
where the pleadings in the action showed a difference be- 
tween the parties in respect to the amount of such purchase 
money—should be set aside, and the parties be at liberty to 
proceed as if there had been no reference. Ibid: 
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ARBITRATION AND AWARD—Continued. 
3. Where parties to suits in Court agreed in writing to submit 


to arbitration those suits and all matters in dispute between 
them, and thereupon the arbitrators made an award, and dis- 
posed in a particular manner of the costs in the suit pend- 
ing: Held, that the Judge had no power, upon a return of the 
award into Court, to alter the award as regards such costs. 
Hoover v. Neighbors, 429. 


4. A parol submission to arbitration of the title to land is void. 
7 Pearsall v. Mayers, 549. 
ARREST. 

1. An affidavit that the defendant “is about to leave the State” is 


» 
~- 


insufficient as a basis for a warrant of arrest; it ought to 
have added, “with an intent to defraud his creditors, as the 
affiant believes,” and then set forth the grounds of such be- 
lief, so as to show some probable cause. Wilson v. Barnhill, 
121. 

Refusal to allow a second affidavit to be filed is an exercise of 
discretion, which cannot be reviewed upon appeal; the plain- 
tiff might have filed a second sufficient affidavit immediately 
and obtained a second warrant of arrest. /bid, 


ASSAULT AND BATTERY. 
Where, upon some words between husband and wife, he threat- 


ened to leave her, and used to her very improper language, 
when she started to go off, and he caught her by the left arm 
and said he would kill her, drawing his knife with the other 
hand: then, holding her, struck at her with the knife, but did 
not strike her, and again drawing back as if to strike, his 
arm was caught by a bystander; but after all, no injury or 
blow was inflicted: Held to have been a case in which the 
courts will interfere, and that the husband was guilty of an 
assault. State v. Mabrey, 592. 


ATTACHMENT. 


- 


An affidavit which alleges, as grounds for an attachment, that 


the affiant “believes that the defendants have disposed of 
their property and are still doing so, with the intent to de- 
fraud their creditors’; also, that “the defendants being 
largely indebted, if not insolvent, have sold and are selling 
their large stock of goods at less than the cost of the same 
in the city of New York, and have disposed of other valuable 
property for cash,” is not only sufficient, but very full and ex- 
plicit. Gashine v. Baer, 108. 


2. The plaintiff made an affidavit, for a warrant of attachment, 





that was insufficient in point of form, but the warrant was 
issued: the defendant, as ground for a motion to discharge 
the warrant, made a counter-affidavit; and thereupon the 
plaintiff replied with another affidavit, the form of which was 
unobjectionable: Held, that, upon the motion, the plaintiff 
was entitled to have his second affidavit considered, and that 
its. completeness did away with what otherwise would have 
been the consequences of defects in his. original affidavit 
(C.C. PL, see. 196). Clark v. Clark, 150. 
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ATTACH MENT—Continued. 

3. Notwithstanding the provisions of its eleventh section, the Act 
of 1868-'69, ch. 76, suspending the present Code, is to be con- 
strued as requiring the swnmons in cases where the defend- 
ant is a non-resident to be returned to the term of the Court. 
Bachalan v. Littlefield, 235. 


4. That section requires the warrant of attachment to be returned 
before the Clerk. Ibid. 


5». An attachment which specifies no day or place of return is 
irregular, and therefore voidable; but such defect is waived 
if the defendant appears and gives an undertaking for the 
redelivery of the property seized. Ibid. 


oer , 


See “Judgment”; “Trusts.’ 
ATTORNEYS. 
1. Whether one who has assumed to act as attorney for another 
Was authorized to do so, is, under proper instructions from 
the Court, a question of fact for the jury. Alspaugh v. 
Jones, 29. 


2. Where a party filled up a writ for himself in his character as 

guardian, as plaintiff, and handed it to an officer to be served, 
but, before it was executed, procured another person to be 
substituted in his place as guardian, and endorsed the note 
in question to him: 


3. Held, that an attorney, who usually had taken judgments for 
the former guardian, and for that reason, after the writ had 
been executed, and before it had been returned (July, 1862), 
instructed the Sheriff to receive Confederate and other cur- 
rency in payment of the amount specified upon its face, was 
not authorized so to do. Jbid 


4. A note given by an executor to an attorney for counsel in his 
office as executor is payable by the maker personally, and 
not as erecutor. Kessler v. Hall, 60. 


5. Parol evidence of an understanding that it was to be paid out 
of the testator’s assets only is not admissible. Jbid. 


6. A motion to strike out the name of a plaintiff, made by the at- 
torney for the defendant, by virtue of a power of attorney to 
that end given by one of the plaintiffs, will be refused where 
the attorney for such plaintiff produces a letter from him of 
a date later than that of the power, authorizing the suit to 
goon. Petteway v. Dawson, 450. 


See “Contempt.” 


BAIL BOND.” 

1. An administrator is not responsible for the sufficiency of a bail 
bond taken by a sheriff in a case wherein he is plaintiff, even 
although he expressly accepted such bond. Charleton v. 
Sloan, 702. 


2. Where the bail taken was a non-resident, and after judgment 
against the principal had been rendered, and writs of ca. sa. 
issued and returned not to be found, writs of scire facias 
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BAIL BOND—Continued. 
were issued against the bail, and, after two nihils, judgment 
was rendered against the latter: Held, that the administra- 
tor was not bound to attempt to collect such judgment in 
another State. Jbid. 


3. Inasmuch as there was no personal service of the writs of 
scire facias in ‘the action against the bail, the judgment 
therein could not have been enforced in another State, Jbid. 


BAILMENT. 

If a horse be hired, or borrowed, to be ridden to a particular place 
and returned at a particular time, if he be ridden to another 
place and kept beyond the time, the bailee is responsible for 
any injury to the horse which results from his departure 
from the contract, without regard to any question of negli- 
gence. Martin v. Cuthbertson, 328. 


BASTARDY. 
Upon the trial of issues in proceedings for bastardy, the defend- 
ant is a competent witness. State v. McIntosh, 607. 


BEQUEST. 
See “Legacy.” 


BONDS. 

1. “Ten days after peace is made between the United States and 
the Confederate States,” used in a bond to specify the time 
at which the money is payable, means ten-days after peace, 
and does not render the ratification of a treaty of peace be- 
tween the powers mentioned a condition precedent to the pay- 
ment. Chapman v. Wacaser, 532. 


2. Where a note payable as above called for payment “in current 
money at that time,” the scale is expressly excluded. Ibid. 


BOUNDARY. 

“Thence N. 57 E. 34 poles, with the ditch, to a willow stump on 
the bank of the ditch’—the ditch being, at the beginning 18 
links, and at the end 2 poles, wide, and the willow stump 
being, not directly upon its bank, but upon a run which con- 
veyed the water from the ditech—means through the middle 
of the ditch to its end, and thence down the run to the willow 
stump. Cansler v. Henderson, 469. 








CANALS FOR DRAINING SWAMPS. 

1. Covenants creating easements rux with the land, even as 
against assignees in fee, where the intent to create them is 
clear; the easements themselves apparent, and the covenant 
consistent with public policy, and so qualifying or regulating 
the mode of enjoying the easements as that, if disregarded, 
the latter will be substantially different from what is in- 
tended. Norfleet v. Cromvcell, 1. 


no 


Therefore, a covenant to repair a canal dug for the purpose of 
draining the lands of the parties to the covenant, runs with 
such lands, and binds a subsequent purchaser in fee. Ibid. 
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CANALS FOR DRAINING SWAMPS—Continued. 

3. A party thus bound is entitled to notice of a call to contribute 
after the repairs have been done, and the want of such notice, 
even where, previously to the making of the repairs, he had 
disclaimed liability therefor, is fatal to an action against him, 
Ibid. 


4. Covenants are the proper mode of creating such servitudes as 
consist in acts to be done by the owner of the servient land. 
Ibid. 


CASES DOUBTED, MODIFIED, ETC. 
Hunt v. Sneed in Heilig v. Foard, 710. 


CERTAINTY. 
See “Grant”; “Contract.” 


CLAIMS AGAINST THE STATE. 

The provision in the new Constitution (Art. IV, sec. 11) giving to 
the Supreme Court original jurisdiction to hear claims 
against the State, etc., probably intends that such hearing 
shall be chiefly of the law involved in any such claims, in- 
cluding only such general observations upon the facts as may 
be required to render the rules of law laid down intelligible 
in their special application. At all events, this must be so 
in the absence of further legislation providing the Court with 
the proper machinery for deciding issues of fact. Bledsoe v. 
The State, 392. Reynolds v. The State, 460. 


CLERKS. 
See “Execution”: “Official Bond”; “Sureties.” 


CODE OF CIVIL PROCEDURE. 
1. Actions pending at the adoption df the C. C. P. are to be tried 
under the laws previously existing. Walton v. McKesson, 
154. 


2. The Code of Civil Procedure is one act, and no part of it went 
into effect before 24 August, 1868: Therefore, a suit asking 
for an injunction, begun 22 August, 1868, properly conformed 
to the old practice. Ragland v. Currin, 355. 


3. Where a defendant in a case at law, pending at the adoption 
of the C. C. P., wishes, subsequently to such adoption, to place 
his defense upon some equitable principle, he must resort to 
an action, in the nature of a bill in equity, and the relief to be 
had thereby, in analogy to former practice, must be against 
execution in the suit so pending, all other opposition to the 
plaintiff’s recovery being waived, Johnson v. McArthur, 675. 


4. Therefore, where the plaintiff, in a civil action, alleged that 
the defendant therein had previously brought actions of 
trespass and ejectment against him, which were still pending, 
and that the title sought to be enforced by such defendant 
was based upon a deed that was fraudulent in equity, and 
prayed that such deed should be delivered up for cancella- 
tion; and also moved for and obtained an injunction against 
the further prosecution of the previous suits: Held, that the 
order should be vacated and the action dismissed. Ibid. 
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CODE OF CIVIL PROCEDURE—Continued. 

5. By the effect of the statute which suspends the Code of Civil 
Procedure, the proceedings of the latter as to docketing such 
judgments as are taken in the Court where docketed are sus- 
pended; and the 18th Rule of Practice laid down by the 
Supreme Court (63 N. C., 669) operates to make all judg- 
ments during any term relate to the first day of such term. 
Norwood v. Thorp, 682. 


6. Such relation takes effect even where the Judge fails to open 
Court upon the first day. Ibid. 


. The provision (C. C. P., see. 396) that where the Judge fails 
to appear at any term until the fourth day thereof, inclusive, 
the Sherjff shall adjourn the Court until the next term, does 
not avoid the acts of any term where, upon the non-appear- 
ance of the Judge, the Sheriff did not in fact adjourn the 
Court, and the Judge afterwards (here, in the second week) 
actually appeared and held Court, Jbid. 


8. The rules of pleading at common law, in regard to materiality, 
certainty, prolixity, obscurity, ete., prevail under the Code of 
Civil Procedure. Crump v. Mims, 767. 


COLORED PERSONS. 
See “Practice.” 


COLOR OF TITLE. 

1. A paper-writing purporting to be a will, proved before the 
proper tribunal, in 1810, by the oath of one witness, is color 
of title for the lands disposed of therein. McConnell v. Me- 
Connell, 342. 


2. A sketch given of the history of the doctrine of color of title 
in this State. Jbid. 


COMMON CARRIERS. 

1. Although a common carrier cannot by a general notice to such 
effect free itself from all liability for property by it trans- 
ported, yet by notice brought to the knowledge of the owner 
it may reasonably qualify its liability, and by a special con- 
tract with him it may relieve itself from its peculiar liability 
as common carrier, and in such case it will remain liable for 
want of ordinary care, i. e., for negligence. Smith v. R. R., 


2. Where a special contract exists, the burden of proof in regard 
to negligence is upon the plaintiff. Jbid. 


3. Where. the facts are agreed upon, or otherwise appear, the 
question of negligence is one for the Court; where such facts 
are in dispute, it is proper for the Court to explain the rule 
as to negligence, upon any particular hypothesis as to- the 
facts, and leave the application to the jury. Ibid. 


4. Where a railroad company, being unprovided with the means 
of arresting sparks (“spark-arresters”), gave notice that it 
would transport cotton at half rates, in case it were relieved 
from risk as to fire, and thereupon an agent of the owner 
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COMMON CARRIERS—Continued. 
(who, besides, had a special understanding with the com- 
pany to the same effect as regards fire risk) shipped cotton 
upon the road at half rates: Held, that bare proof of destruc- 
tion by fire whilst being transported by the company would 
not entitle the owner to recover damages for such loss. Jbid. 


CONFEDERATE MONEY. 

1. A sheriff who had been instructed by the plaintiff to receive 
upon an execution “cash in bank-bills of the State, or specie,” 
received upon it its amount in Confederate currency, and en- 
dorsed “Satisficd”; upon returning it to the Clerk his atten- 
tion was drawn to the instructions upon the writ, and there- 
upon he withdrew it, erased “Satisfied,” and entered “Re- 
ceived, August 30, 1864, the amount of this execution in Con- 
federate currency notes, which plaintiff refused to accept”: 
Held, that the judgment was not discharged; and, therefore, 
that the defendants had no right at a subsequent term to 
move that alias writs of execution which had been issued 
should be set aside. McKay vr. Smitherman, 47. 


2. An execution can be satisfied only by a seizure and sale of 
property, or by payment in coin, or in such currency as the 
plaintiff gives the officer express or implied authority to 
receive. Ibid, 


3. In ordinary dealings during the late war without design to aid 
the rebellion, Confederate Treasury-notes were a_ sufficient 
consideration to support a contract. Kingsbury v. Lyon, 128. 


See “Attorney”: “Executors”: “Duress”: “Practice.” 


CONFLICT OF LAWS. 
See “Usury”: “Executors.” 


CONSIDERATION. 
See “Pleading”: “Public Law.” 


CONSTITUTION. 

1. The charter of a railroad company, granted in 1852, provided 
that “the said railroad and all engines, cars and machinery, 
and all the works of said company, together with all profits 
which shall accrue from the same, and all the property 
thereof of every description shall be exempt from any public 
charge or tax whatsoever for the term of fifteen years;, and 
thereafter the Legislature may impose a tax not exceeding 
twenty-five cents per annum on each share of the capital 
stock held by individuals, whenever the annual profits shall 
exceed eight per cent.” The annual profits had never ex- 
ceeded eight per cent.: Held, that the Legislature, in 1869, 
might, notwithstanding, levy and authorize to be levied an ad 
valorem tax not exceeding two-thirds of one per cent. upon 
the franchise, rolling-stock and real estate of such company. 
R. R. v. Reid, 155. 


2. Arquendo: All contracts between the sovereign and its citizens, 
as in bank and railroad charters, are made subject to any 
change of circumstances that future events may develop, and 
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CONSTITUTION—Continued. 
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to the permanent right and duty of the State to regulate the 
currency and to preserve its own existence by equal taxation. 
Tbid. 


Regulations of taxation in such charters are, rather, rough 
estimates of what will be required, things remaining as they 
are, than contracts holding in all events: say, even after the 
disasters which the common fund liable to taxation suffers by 
a great war. Jbid. 


The theory that such regulations are contracts in the ordinary 
sense has issued in refinements devised in order to escape its 
results, such as the subdivision of corporations, for taxing 
purposes, into franchise, stock, dividends, ete., an exhaustion 
of the chartered restraints upon the power of taxation in one 
or more of which is held not to affect that power over others. 
Tbid. 


A charter, granted in 1835, provided that all the property pur- 
chased by the officers of the company should vest in the share- 
holders “in proportion to their respective shares, and the 
shares shall be deemed personal property ; and the property 
of said company and the shares therein shall be exempt from 
any public charge or tax whatsoever”: Held, that the Legis- 
lature might, notwithstanding, in 1869, levy an ad valorem 
tax upon the franchise. R. R. v. Reid, 226. 


The Act of 1868-69, ch. 102, “To authorize the Coimmissioners 
of Rockingham County to levy a special tax,” ete.. is constitu- 
tional. Brodnax v. Groom, 244. 


By comparing the Act of 1864-'65, ch. 32, with that of 1868-69, 
ch. 74, sec. 20, as well as from the principle involved therein, 
injunctions to restrain the collection of: taxes will be allowed 
only where a question of the existence of constitutional power 
is involved, and not where the question is as regards matters 
only of detail, er, gr., the valuation of property, the sufficiency 
of a sheriff’s bond, ete. bid. 


Whether a law authorizing the Commissioners of a particular 
county to levy taxes for the purpose of building bridges is a 
private or a public local law, quere. Ibid. 


If a private act be certified by the presiding officers of the two 
branches of the Legislature as duly ratified, it is not com- 
petent for the judiciary to go behind such record and inquir 
collaterally, er. gr., whether the thirty days’ notice of an ay 
plication therefor, required by the Constitution, has bee 
given. Jbid. 


An act giving the special approval of the Legislature to county 
taxation for special purposes (Const., Art. V. sec, 7) need 
not specify the sum to be raised by such taxation, nor a limit 
beyond which it cannot be carried; details are not proper in 
such statutes—these should be left to the commissioners. 
Thid. 

It is doubtful whether it be practicable for the courts to give 
effect to regulations imposed by constitutions upon the eaer- 
cise of the tax power. Whether the power to tax do or do not 
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CONSTITUTION—Continued. 
exist, is a proper subject for judicial inquiry. Whether the 
exercise of"a conceded power in any particular case were 
proper, is to be left to the constituents of the body which im- 
posed the tax. Jbid. , 


12. Where an injunction was sought against levying a tax, on the 
alleged ground that it was to be applied to build a particular 
bridge which was to be constructed at an inconvenient place, 
Was connected with no public road, was upon a plan too 
costly, and was therefore unconstitutional: Held, that, as the 
general head of repairing and building bridges came under 
the “necessary expenses” of the county, it was not compe- 
tent for the Court to review a decision of the County Com- 
missioners as to what particular bridge, as regards either 
location or description, is or is not necessary. Jbid. 


13. The “equation of taxation” established by the Constitution of 
18SGS (Art. V, sec. 7) does not apply to prevent a county from 
providing for the payment of its debts existing when that 
Constitution was adopted. Pegram v. Commissioners, 557. 


CONSTRUCTION OF CONTRACTS. 


1. Where the terms of a contract are certain, their construction 
is for the Court, not for the jury. Swepson v. Summey, 298. 


2. Where a negotiation was pending for the settlement of a debt 
of about $30,000, and a question arose as to what would be 
the exact balance after applying certain payments, etec., such 
balance having been assumed by the parties to be a certain 
amount, it was also agreed that if it were more than that, 
a few hundred dollars either way should not matter: Held, 
that, considering the amount of the whole debt, $2,160 might 
be included in the expression a fei hundred dollars. Ibid, 


See “Scale.” 


CONTEMPT. . 

1. The proper method of bringing before the Supreme Court for 
review the order of a Superior Court in regard to alleged 
misconduct by one of its officers (here, an attorney) is by 
bringing up the record proper of such Court, by a certiorari 
in the nature of a writ of error. Exa-parte Biggs, 202. 


2. A mandamus in such case would be improper. Jbid. 
3. The party charged in such case has no right to appeal. Ibid, 


4. A court has power, on the ground of self-protection, outside of 
the common law and statutory doctrine of contempt, to dis- 
bar an attorney who has shown himself unfit to be one of 
its officers: and such unfitness may be caused not only by 
moral delinquency, but by acts (here, a publication) calcu- 
lated and intended to injure the Court. Tbid. 


5. If an attorney who is also an editor of a newspaper, and who 
in his latter character writes an article in disparagement of 
the Court, be put under a rule by such Court, he may by 
answer raise the point whether a prima facie case has been 
made out against him and he be called on to make a dis- 
avowal; but where (as here) he does not take that course, 
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CONTEMPT—Continued. 


but elects to disavow, the case does not present the question 
whether an editorial written by one who is an attorney as 
well as an editor, falls under general principles governing 
cases of misconduct by attorneys of the Court. Jbid. 


6. Where, in such a case, the respondent submitted to try him- 
self, and filed a disavowal in these words, “This respondent 
respectfully answers: That as an attorney and counselor in 
this Court, he has ever been respectful, both in his deport- 
ment and language, to his Honor, Judge BE. W. Jones, and 
disavows having ever entertained any intention of commit- 
ting a contempt of the Court, or any purpose to destroy or 
impair its authority, or the respect due thereto”: Held, that 
although (in the expression italicised) more general than 
there was occasion for, the disavowal was sufficient to excuse, 
if not to acquit ; even although in a subsequent paragraph the 
respondent insisted that the article was not libelous; that by 
becoming an attorney he had not lost his rights as an editor: 
that the article was written in the latter character, and that 
it did not transcend the limits to criticism upon public men 
allowed to the freedom of the press. Jbid. 


CONTRACT. 


1. A party who purchases and pays for a number of barrels of 
flour, warranted as “extra and superfine.” having, upon their 
receipt, notified the vender that a portion of them were of an 
inferior quality: Held, that as the vender did not come for- 
ward and remove them, and pay back the purchase money, 
the purchaser had-a right to sell them within a reasonable 
time, and recover from the vender any loss upon resale, 
together with all proper expenses, such as would reimburse 
him for his money expended, but not for any loss of a good 
bargain. Gifford v. Betts, 62. 


2. Whatever be the form of a transaction or the words of the 
parties, there can be no contract (here, of sale) without an 
intention that there shall be one. Devries v. Haywood, 83. 


3. Whether or not a contract was intended in any particular case 
is a question for the jury, upon all the facts and circum- 
stances. Ibid. 


4. One who contracts to deliver 100 bushels of wheat, and after 
delivering 50 refuses to comply further with his contract, 
eannot recover for the amount delivered. Russell v. Sterwart, 
187. 


5. In a case where the defendants agreed with the plaintiff, in 
consideration of $1,200, to be paid in three annual instal- 
ments ending with 1 June, 1869, to convey to him certain 
islands in a river; and the plaintiff, after paying $200 (Feb- 
ruary, 1867), notified the defendants that in consequence of 
their inability to make title he abandoned the contract and 
demanded the $200; and thereupon (16 November, 1867) 
brought assumpsit against them, declaring (1) for money 
had and received, and (2) on a special contract to convey 
land: it being admitted that up to the time of bringing the 
suit the defendants had no title to five of the islands, and 


794 




















INDEX. 


CONTRACT—Continued. 


only one-ninth undivided interest in several others: Held, 
that, 


(a) As the plaintiff had not complied with his part of the agree- 


ment, he could not maintain the second count: 


(b) The defendants were to be allowed to complete their title at 


any time before 1 January, 1869, or (if compellable to do so 
earlier), at all events, before the tender of all the purchase 
money by the plaintiff; 


‘) Evidence offered by the defendants, that the plaintiff at the 


time of making the agreement knew of the want of title by 
them, was competent ; 


(d) In such a case, in order to enable a plaintiff in a court of 


law to abandon the contract, and recover back his payments 
thereupon, the failure of title must be complete; the doctrine 
of compliance merely insignificant or immaterial being one 
confined to courts of equity, which, as this case was pending 
at the adoption of the Constitution of 1868, cannot be en- 
forced here. Shaw v. Vincent, 690. 


CORPORATION. 
See “Lottery”: “Public Law.” 


COSTS 


See “Divorce.” 


COUNTER-CLAIM. 


- 


» 


4. 


A creditor of one deceased, by note (there being no other debt 
of equal or higher dignity) became purchaser at a sale by the 
administratrix, and gave bond on that account (in an amount 
less than that of his claim), and this bond constituted the 
whole assets of the estate: after the bond became due, the 
administratrix, who, with her sureties, was then insolvent, 
assigned it by endorsement, for value, to one who was to a 
small amount creditor of the estate by account: Held, that 
the creditor by note was entitled to bring in his debt, by a 
counter-claim, against an action upon his bond, whether by 
the administratrix or her assignee. Ransom v. McCl es, 17. 


Arguendo: It seems that, under the present Code, his right 
would be the same even if the administratrix had not been 
insolvent. Jbid. 

Where lessors sued lessees for rent: Held, that the latter were 
entitled, as a counter-claim, to show that the lessors had no 
right to make the lease, and that the real owners thereof had 
brought suit against one of the lessees, and would recover 
damages for its use during such lease. McKesson v. Menden- 
hall, 286. 


In such case the persons claiming as real owners should be 
made parties to the action. bid. 

Where a vendor of land brings an action for possession against 
his vendee, who has been let into possession, the title being 
reserved, the latter may set up the contract of sale and ask 
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COU NTER-CLAIM—Continued, 
for an account of the payments upon the purchase money, 
by counter-claim in the same action. Pearsall v. Mayers, 549. 


6. Under the C, C. P., a covenant not to sue the defendant may be 
made available by the latter, by way of counter-claim, to de- 
feat an action brought in violation thereof, Harshaw v. 
Woodfin, 568. 

7. The defense of set-off as heretofore administered in the State 
has, by the C. C. P., been merged in that of count r-claim, 
the effect of which, in one respect, is that a defendant is not 
allowed to offset the claim of a plaintiff as assignee of a note 
past due when assigned, by showing that the assignor was 
indebted to such defendant at the time of the assignment, 
unless such counter-claim had attached itself to the note 
before the assignment, er. gr., by an agreement that it should 
be applied thereto, or otherwise. Neal v. Lea, 678. 


See “Nonsuit.” 


COUNTIES. 
1. Claims against counties must be presented for payment and 
refused before an action can be maintained because of their 
non-payment. Love v. Commissioners, TOG. . 


2. Where the complaint contained: no averment of such demand 
and refusal, judgment was arrested. Jbid. 


See “Municipal Corporations.” 


COVENANT. 

1. A covenant not to prosecute the suit to judgment against him, 
given to one of two makers of a promissory note, upon con- 
sideration of his having, pending such suit, paid a part of the 
note sued upon, does not extinguish the debt as to the other 
maker. Winston v. Dalby, 299. 


2. In a case of doubt, an instrument will be construed as a cove- 
nant not to sue, rather than as a release. Russell v. Adder- 
tom, 417. 


3. The operation of a covenant not to sue was formerly that, 
after the creditor had taken judgment for his debt, the cove- 
nantee resorted to equity for a specific performance of such 
covenant, in the course of which he was fully protected, not 
only from paying anything more directly, but, if there were 
sureties, by restraining the creditor from collecting any 
amount out of them, as that would subject the covenantee to 
their action, and thus violate the covenant indirectly; so, if 
there were other principal obligors, by restraining the collec- 
tion of more than an aliquot part of the debt or of any 
amount that would subject the covenantee to an action for 
contribution. Jbid. 

4. Under the C. C. P. the same relief may be had by counter- 

claim, so as to put the judgment in the form of a separate 

one against the several other principals for such an amount 
of the debt and interest as would not give them a right of 
action against the covenantee. Jbid. 


See “Canals.” 
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CRIMINAL PROCEEDINGS. 
1. In all criminal prosecutions every man has a right to confront 
the accusers and witnesses with other witnesses: Therefore, 


2. Entries in the course of business, upon the books of a railroad 

company, by one, at the time an agent of the company, and 
still living, but absent from the State, are not competent 
evidence of the facts therein set forth, upon the trial of a 
third person for crime. State v. Thomas, 74. 


3. A jury charged with a case of alleged murder retired to con- 
sider of their verdict upon Saturday of the first week of the 
term, at 8 o'clock P. M., and upon Monday of the second 
week, at 5.30 o’clock P. M., returned into Court, being unable 
to agree; thereupon, the Judge ordered a juror to be with- 
drawn: Held, that such order was erroneous, and in conse- 
quence thereof the prisoner could not be tried again, and had 
a right to be discharged from custody. State v. Alman, 364. 


4. On a trial for felony no order that may prejudice the prisoner 
can be made in his absence from the bar. Jbid. 


5. A prisoner has no right to except on account of the Court hav- 
ing taken a recess during the trial from one evening to the 
next morning ; nor because the Court declined to provide that 
during such recess the witnesses for the State should be kept 
separate. State v. Manuel, 601. 


See “Larceny”; “Pardon.” 


CURTESY, TENANT BY, 
A tenant by the curtesy consummate may sell his estate notwith- 
standing the act, Rev. Code, ch. 56, sec. 1. Long v. Graeber, 


DAMAGES. 


In an action of covenant for the non-payment of a certain amount 
borrowed in bank-bills, the measure of damages is the value 
of such bills when obtained, in coin; and evidence as to the 
value of the property which the covenantor afterwards pur- 
chased therewith is not competent. Harris v. Davis, 574. 


See “Practice”; “Public Law.” 
DEOREES. 
Final decrees in the late courts of equity can be impeached at 
present only by actions, commenced, as others, by summons. 


)o 


Covington v. Ingram, 123. 


DEED. 

1. A freehold estate in lands once vested by deed cannot be di- 
vested by a subsequent redelivery of such deed to the vendor, 
even where such redelivery is accompanied by an (here, 
unsealed) endorsement, signed by the vendee, to the effect, 
“I transfer the within deed to W. F. T. again.” Linker v. 
Long, 296. 


2. Such endorsement furnishes evidence of an agreement to re- 
convey, which might be enforced by a court of equity, upon 











INDEX. 


DEED—Countinued. 
a proper application in any case which (like the present) was 
pending at the time that the C..C. P. was adopted. Jbid. 


3. The burden of proving the due delivery of a deed, which .de- 
volves upon him who claims under it, is not avoided by show- 
ing that he has it in possession. Whitsell v. Mebane, 345. 


4. Therefore, where a surety, before signing a bond, stipulated 
that it should be placed in the possession of a third party 
until such surety should receive of the principal a certain in- 
demnity against the risk he was assuming, and then only be 
delivered to the obligee: Held, that a delivery by such third 
person to the obligee, before the performance of the condition 
stipulated for, was void; also, that the possession of such 
bond by the obligee did not shift from him the burden, or- 
dinarily existing, of proving that the bond had been duly 

- delivered to him. Jbid. 


5. A conveyance in regular form, executed in 1859, with a memo- 
randum under seal annexed stating that it was made in sub- 
stitution for a previous deed between the same parties for 
the same Jand executed in 1854, and lost, will, notwithstand- 
ing such memorandum, pass whatever estate the bargainor 
may have in such land in 1859. Little v. King, 561, 


See “Evidence.” 


DEMURRER. 

1. Under The Code, if a demurrer by the defendant be over- 
ruled, judgment is to be given as if no defense had been 
made (secs. 217, 248), unless the defendant obtain leave to 
plead over (sec. 131). Ransom v. MecClees, 17. 


2. If a party answer and also demur to the same cause of action, 

the answer overrules the demurrer; but pleadings in which 
a party ansirers to some and demurs to others of the allega- 
tions made in support of any one cause of action, are erro- 
neous. Sec. 96 of The Code applies only where a complaint 
or answer contains several causes of action, or grounds of 
defense. Jbid. 


3. A demurrer under the C. C. P. differs from the former de- 
murrer at law, in this: every demurrer, whether for sub- 
stance or form, is now special, and must distinctly specify the 
ground of objection to the complaint, or be disregarded; it 
differs from the former demurrer in equity, in that the judg- 
ment overruling it is final, and decides the case, unless the 
pleadings are amended, by leave to withdraw the demurrer 
and put in an answer. Love v. Commissioncrs, T06, 


4. The provisions of the C. C. P., see. 99, as regards complaints 
which do not contain facts sufficient to constitute a cause of 
action, are satisfied by arresting the judgment in cases where 
they apply. Jbid. 


5. A demurrer to a complaint “because it does not state facts 
sufficient to constitute a cause of action,” must be disre- 
garded. for not distinctly specifying the grounds of objection. 
Thid. 
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DESCENT. 

Where, at the death of the ancestor, those capable of inheriting 
were tio nieces, children of a brother who had died an alien; 
four children of another niece, also a child of that brother 
who had died after being naturalized; and a fourth niece, a 
child of a sister of the deceased who had died an alien: Held, 
that the real estate was to be divided into four parts, of 
which the three nieces took one each, and the fourth was to 
be divided among the four children of the niece who had died 
after naturalization. Harman v. Ferrall, 474. 


DEVISE. 
1. Where a will is contested, land devised therein vests ad in- 
terim in the heirs of the deceased. Floyd v. Herring, 409. 


2. A clause in a will giving “unto my wife Lovey the use and 
benefit of all my estate, real and personal, after paying my 
just debts, during her natural life. I also leave in the power 
of my wife Lovey to lay out all the surplus funds, consisting 
of notes and cash, in land, for her especial use and benefit 
during her natural life, and, after her death, to be given to 
my niece, Mary Jane; also, a county claim of the following 
amount, $2,573.21, to be appropriated as above,” gives a re- 
mainder in the surplus funds to Mary Jane, whether they 
were invested in lands or not. Charles v. Kennedy, 442. 


3. Especially is this so in a will in which it appears that Mary 
Jane was the principal object of the testator’s bounty, and 
that the testator did not intend to die intestate as to any. por- 
tion of his estate. Jbid. 


See “Dower”; “Legacy”; “Will.” 


DISCONTINUANCE. 
See “Process.” 


DISCRETION OF THE JUDGE. 
See “Arrest”; “Appeal.” 


DISSENTS. 
By Dick, J.. in Winslow v. Commissioners, 218. 
By Reape, J., in Critcher v. Holloway, 526, and Kingsbury v. 
Gooch, 529. ‘ 
By Ropman, J., in State v. Deal, 270; Kingsbury v. Gooch, 529: 


Koo 


Chapman v. Wacaser, 552, and Crook v. Cowan, 745. 


DIVORCE. 
1. The provision for a prosecution bond in divorce cases (Rev. 
Code, ch. 39, sec. 5) applies only where the wife, by her nert 
friend, is plaintiff. State v. Lytle, 255. 
2. Where the wife is defendant her costs are to be paid in ad- 
vance (unless indulged by the officers) by the husband, as his 
own are; and this will be enforced by order of Court. Jbid. 


DOWER. 
1. A creditor of the deceased had a right under the former prac- 
tice to come in and be made a party defendant for the pur- 
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DOW ER—Continued. 
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pose of excepting to an admeasurement of dower in the course 
of a petition by the widow. Moore, ex-parte, 90. 


Arguendo: This is so still, under the act regulating special 
proceedings. Ibid. 


In a petition for dower, in the County Court, judgment was 
given that the petitioner was entitled, and an order made 
‘for a jury to allot it; upon the return of their report at the 
next term, a person who claimed to be the true heir of the 
deceased, came in, and suggested that there had been no 
marriage between the latter and the petitioner; an issue was 
made up accordingly, and at an ensuing term it was tried, 
and a verdict given in accordance with the suggestion ;- upon 
the petitioner appealing to the Superior Court, she moved 
that the report be confirmed; this the Judge declined to do, 
and ordered another issue to be tried, and petitioner ap- 
pealed again: Held, 


(a) That the alleged heir could not intervene to have the judg- 


ment for dower set aside, as he was no party to the proceed- 


aso 
ings. 


(b) That such intervention could not, under the circumstances, 


- 


be supported as an application by one aggrieved by the par- 
ticular admeasurement to have it set aside. Lowery v. Lov- 
ery, 110. 


When, for payment of a deceased husband’s debts, it becomes 
necessary to resort to lands devised by him to his wife, she 
is remitted to her right of dower, which, as in other cases, is 
not subject to those debts during her life. Avery, ex-parte, 


A petition for dower may be ex-parte, in the names of the 
widow and the heirs, but if the widow be guardian of the 
heirs, and the estate be insolvent, the heirs should be made 
parties defendant, with a properly constituted guardian ad 
litem; and the creditors also are to be allowed to come in, if 
they choose, and make themselves defendants. Jbid. 


3. One who claims the land under a conveyance made by the de- 


ceased has a right to intervene in proceedings for dower in 
such land, instituted by the widow against the heirs of the 
deceased. (Act of 1868-69, ch. 93, sec. 41). Carney v. 
Whitehurst, 426. 

Land having been devised charged with the payment of a sum 
of money to a minor, the devisee also being appointed guar- 
dian of the minor: Held, that the fact that the guardian 
charged himself with such money in his returns to Court was 
no discharge of the lands. Smith v. Gilmer, 546, 


In such case the widow of the devisee, before she can be called 
on to contribute, is entitled (in aid of dower) to have the 
whole of the personal estate of the deceased, and, after that, 
all of his real estate not included in her dower interest, ap- 
plied to the discharge of the debt. Jbid. 


See “Jurisdiction.” 
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DURESS. 

Where a complaint sought for the cancellation of a deed alleged, 
to have been delivered under the following circumstances: At 
Fall Term, 1863, the Judge who held the Superior Court for 
the county of Burke, in which the parties resided, made a 
violent charge to the grand jury, upon the subject of receiving 
Confederate money for debt, threatening such as refused it 
with imprisonment; thereupon the defendant, who was judg- 
ment debtor (rendered in 1858) of the plaintiff's testator, upon 
a bond payable in specie as the consideration for a tract of 
land, for which he held the judgment creditor’s bond for title, 
moved his Honor to be allowed to pay off the judgment in 
Confederate money, and was allowed to do so, and to have 
satisfaction entered; and the Judge also sent word to the 
creditor that if he did not receive the Confederate money and 
execute a deed he would have him sent to Richmond, Va.;: 
and the latter, under fear, being infirm, etec., received the 
money and delivered the deed: Held, that the plaintiff was 
entitled to the relief demanded. Harshaw v. Dobson, 384. 


EASEMENTS. 
See “Canals”; “Mills’’; “Roads.” 


EJECTMENT. 

1. Where one of two coterminous proprietors of land cleared and 
fenced up to a line of marked trees, believing that to be the 
dividing line, whereas it was at some points as much as 
twenty-five yards over upon his neighbor’s land: Held, that 
such act constituted an open and notorious adverse possession 
up to the marked line, and rendered a deed made by the 
neighbor during such pessession, for that part, void. Mode 
v. Long, 433. 


2. A suit to recover the possession of land is a civil action, and 
not a special proceeding: Therefore, the summons (by the 
Act of 1868-69, ch. 76) is returnable to term, and not before 
the Clerk. Woodley v. Gilliam, 649. 


EMANCIPATION. 
See “Legacy.” 


ENDORSEMENT. 

An endorsement in blank by the payee of a note is presumed to 
have been intended as a transfer thereof; but this presump- 
tion may be rebutted, ex. gr.. by parol proof that it was in- 
tended to.show a receipt of the money from an agent of the 
maker. Davis v. Morgan, 570. 


See “Counter-claim.” 


EQUITY. 

1. A bill in equity asking that a deed should be surrendered by 
the defendant, and he be enjoined from committing certain 
trespasses upon the land included therein, upon the ground 
that such deed had never been delivered, cannot be main- 
tained; the plaintiff has an adequate remedy at law, either 
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EQUITY—Continued. 
i by detinue or trespass quare clausum. Ragland v. Currin, 
| r 3D5. 
2. The principle upon which equity interferes to set aside verdicts, 
etc., in courts of law, and also former decrees in courts of 
! equity, for surprise, ete., stated. Kineade v. Conley, 387. 


3. That the details of the decree impeached are shown, upon a 
second hearing of the original cause, to have been correct, is 
not a result in conflict with the decree impeaching it. Jbid. 


4, Where a seal was attached by mistake and iqnorance to the 
name of a firm signed to a note given for value, the mistake 
was corrected in equity, and the plaintiff was allowed to re- 
cover as if there had been no seal. Lyman v. Califer, 572. 


See “Executors.” 


EQUITY PLEADING. 

1. Where a complaint sought for a rescission of a sale of land, 
and an injunction, ete., upon the ground that the defendants 
had agreed to pay cash upon receiving the deed, and to that 
end gave a sight draft, and that it had not been paid, and 
the drawers were insolvent; and the answer admitted those 
allegations and sought to avoid them by other matter: Held, 
that as there was an equity confessed, the injunction should 
be continued. Carter v. Hoke, 348. 


2. In such case, if some of the defendants file a plea that they 

purchased for valuable consideration and without notice 
from the parties who bought from the plaintiff, upon the mo- 
tion to vacate the injunction, these allegations are also to be 
treated as matter of avoidance; aliter, if the defense had 
been made by an ansiwer, full and going into particulars. 
Tbid. P 


3. The reasons for this distinction stated and discussed. Jbid. 


EQUITY PRACTICE. 

1. A cause in equity being before a court upon exceptions to a re- 
port made under an order for an account therein: Held, 
that it was erroneous for the Judge upon sustaining the ex- 
ceptions to proceed to dismiss the bill. Hays v. Hays, 59. 


2. A suit in equity begun in 1867 is to be governed in regard to 

procedure by the laws then existing: Therefore, where a bill 
was filed to set aside a release given by a ward to his guar- 
dian, and for an account, ete.: Held, that the Court had no 
power, before making a decree to set aside the release, against 
the defendant’s will, to make an order of reference, particu- 
larly an order of reference to hear, try and determine the 
issues in the cause. Douglas v. Caldirell, 372. 


See “Practice.” 
ESTOPPEL IN PAIS. 


A false representation not acted upon by him to whom it is 
made does not estop. State v. Thomas, TA. 


See “Executors,” 20. 
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EVIDENCE. 

1. Where two are indicted for a battery, the one for the act and 
the other for using encouraging language at the time, the 
wife of the one who encouraged the beating is a competent 
witness for the other party. The legal effect of an acquittal 
of the other is not an acquittal of her husband. State v. 
Mooney, 5A. 


2. An administrator, upon an issue in regard to assets, cannot 
testify to a transaction betwixt himself and his intestate, 
whereby a prima facie indebtedness of his own to the estate 
was discharged; he may, however, testify as to transactions 
by himself after the death which relieve him from the charge 
of having assets in hand, Whitesides v. Green, 307. 


3. Che plaintiff in a suit is (by C. C. P., see. 343) incompetent to 
prove that the intestate of the defendant actually signed a 
particular paper, although he is competent to prove his 
handwriting. Peoples v. Maxwell, 313. 


4. What was once said by the plaintiff to the administrator, in 
relation to acts or words of the deceased (introduced to get 
the benefit of admissions, deducible from a failure to deny, by 
the administrator), when such acts or words were not within 
the personal knowledge of the administrator, is also incom- 
petent. . Ibid. 


5. Where the defendant in an indictment requested the Judge to 
instruct the jury: “(@) That it is the peculiar province of 
the jury to judge of the credibility of the witness, and they 
may take into consideration the manner of the witness upon 
the stand, and also the unreasonableness of his statements: 
(b>) that if the jury are satisfied that the witness made a 
false and corrupt statement in part, they ought to discard his 
testimony altogether”; and the Judge gave the first instruc- 
tion, but refused to give the second, adding: “I will, for the 
benefit of the defendant’s attorney, go further, and say to the 
jury that they have no more right to discard entirely the tes- 
timony of the witness than they have to commit perjury”: 
Held, that whatever might be said of the propriety of the 
latter remark, taking the instructions altogether there was no 
error. State v. Spencer, 316. 


° 


6. In a case where there are a number of witnesses on each side 
who contradict each other, it would be improper (generally) 
for the Court to select one of them and instruct the jury that 
if they believed him they must find their verdict in a partic- 
ular way, because, among other reasons, that would be to 
make the case turn upon his veracity, whereas he might be 
truthful and yet his testimony be liable to modification or 
explanation by other parts of the testimony. Anderson v. 
Steamboat Co., 399. 


7. The office of the Clerk of the Superior Court of the county for 
which one is Sheriff is the proper place of deposit for the 
bond of such Sheriff: Therefore, a copy of such bond certi- 
fied by such Clerk is competent evidence of its contents. 
State v. Lowrance, 483. 
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14. 


15. 


16. 


Such a copy is competent (at least under the maxim, omina 
presumuntur, ete.) even although the certificate do not state 
that it has been recorded. Jbid. 


— 


Jpon a question whether a party, demanding of the lessor to 
be put into possession of premises that had been let to him, 
was ready and able to pay a quarter’s rent in advance: Held, 
that the evidence of such party that he’ was ready to pay if 
he had been put into possession, and that he did not hear an 
alleged demand of such rent by the lessor as a condition of 
putting him into possession, for if he had, he would have 
paid it, was some evidence of such readiness and ability, and 
as such was to be left to the jury. Cronly v. Murphy, 489. 


What a man says when charged with a crime is competent evi- 
dence for him: Therefore, what was said by a man charged 
with having stolen goods in his possession, who thereupon 
showed them, is competent. State v. Worthington, 594. 


It was also competent as part of a conversation, the first part 
of which had necessarily been given in evidence by the State. 
Ibid. 


In such cases, the record ought to show what it was that the 
defendant said, so as to show its importance, and that its 
rejection prejudiced him; it ought also to present what had 
been said by the person who charged that he had stolen goods 
in his possession. Jbid. 


The exception to the rule allowing parties to testify, i. e., as 
to transactions between such party and a person deceased, 
does not extend to cases where a defendant is offered as a 
witness to testify that a bond which was given to a person de- 
ceased, and which is the subject-matter of the suit, was in 
blank as to the amount payable when executed by him, having 
been filled up afterwards in his absence, and without due 
authority. Jsenhour v. Isenhour, 640. 


Evidence by a party that when a bond was executed and placed 
in the hands of an agent for negotiation it was in blank as to 
the name of the obligee, and that the agent had no proper 
authority for filling such blank, is not—such obligee being 
dead at the time of the examination—evidence of a transac- 
tion, ete., with a deceased person, etc., within the terms of 
the C. C. P., see. 348, excluding evidence by parties in regard 
to such transactions, ete. Brower v. Hughes, G42. 


‘7. 


A description in a deed, of the lands therein conveyed, as “752 


acres of land, including the land I now live on, and adjoining 
the same,” is too vague to convey more than the lands lived 
on; and, in a case where the grantor owned much more than 
752 acres of land “adjoining,” cannot be aided by parol evi- 
dence of what was the specific land intended to be conveyed. 
Robeson v. Lewis, T3A. 


Where a grantor (defendant) testified, without objection, as to 
what was his intention in using the terms of description ap- 
plied to the land in the deed, and upon cross-examination de- 
nied that he had ever said the contriry, and the plaintiff was 
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EVIDENCE—Continued., 
allowed, after objection, to prove that he had previously said 
the contrary: Held, that it was error to allow any part of 
this testimony, even that unobjected to, to go to the jury, 
what is a muniment of title being a matter of law simply. 
Ibid. 


See “Bastardy”; “Criminal Proceedings”; “Grant”; “Malicious 
Prosecution”; “Practice”; “Trusts”; “Witness.” 


EXECUTION. 

1. Money paid to a deputy sheriff by the defendant, on certain 
executions then in such officer’s hands, is by the law at once 
applied to such executions: Therefore, it cannot be recovered 
from such officer by the defendant upon a promise by the 
former to account with him. Henry v. Rich, 379. 

2. If such money be misapplied by the officer, it is a question be- 
twixt him and the plaintiffs in the executions only. Jbid. 


3. Sec. 10 of the Ordinance of 23 June, 1866 (“To change the 
jurisdiction,” etc.), modified the provisions of the Rev. Code, 
ch. 45, sec. 29, directing clerks to issue executions within six 
weeks; so that a clerk who after Spring Term, 1867, failed 
to comply with the above statute was not responsible there- 
for. Badham v. Jones, 655. 


4. A minute upon the docket, “Issue execution,” is not to be taken 
as a mandate of the Court, although it may be such a 
memorandum as the Clerk may extend into an order, or as 
may enable the Court afterwards to have such order entered 
mune pro tune. Ibid. 


5. The interest which a lessor reserves for rent in the crop of his 
tenant is not, before a separation thereof, liable to be levied 
on under an execution against the lessor. Walston vr. Bryan, 
764. 

See “Confederate Money”; “Irregularity’; “Military Orders” ; 
“Supplemental Proceedings.” 


EXECUTORS AND ADMINISTRATORS. 

1. Upon the death of a non-resident, intestate, leaving assets in 
this State, they are to be applied to the payments of the 
claims of his resident creditors, if there be any such, in the 
order prescribed by our law, and not by that of his domicil. 
Carson v. Oates, 115. 


2. Such assets are to be collected by an administrator appointed 
here, and not by the creditors. Jbid. 


3. The “supplemental proceedings,” under the C. C, P., Title XI, 
ch. 2, do not apply to such a case, but are intended to supply 
the place of the former proceedings in equity where relief 
was given after a creditor had recovered a judgment at law 
and was unable to obtain satisfaction under. further legal 
process. Where one who is charged in supplemental proceed. 
ings as holding property belonging to a judgment debtor. 
claims such property as his own, the question cannot be de- 
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EXECUTORS AND ADMINISTRATORS—Continued. 
cided in the course of such proceedings, but must be settled 
by an action. Ibid, 


h 4. Clerks of the Superior Courts have original jurisdiction of all 
4 proceedings for the settlement of the estates of deceased per- 
; sons. Hunt v. Sneed, 176. 


5. That jurisdiction is also exclusive whenever adequate, i. e., 
i perhaps, in all cases except where a provisional remedy by 
injunction may be required pending the proceedings before 
the Clerk. Ibid. 


6. Orders for an injunction in such cases must be had from the 
Judge, and must be modified or vacated by him; but applica- 
tions for the orders must be made by motion in the original 
proceedings, and returns upon the Judge’s order must be made 
to the Clerk. Jbid. 


Therefore, an action demanding that an executrix, who was 
alleged to be wasting the estate, should turn it over to a re- 
ceiver, that the plaintiff should be paid a legacy, ete., which 
had been brought to term-time, was dismissed. Jbid. 


8. The declaration as to the state of the assets made in the course 
of a petition by an administrator to sell lands is not binding 
upon the heirs, ete., and, under our former system, those 
heirs had a right to a bill in equity against the administrator 
for an account of his dealings, ete.. and for an injunction 
against a sale in the meantime. Finger v. Finger, 183. 


9. Where the deficiency in personal assets resulted from accident, 
after they had come into the hands of the Ndministrator 
(here, emancipation, ete.): Held, that the courts of Iaw 
(formerly) were not competent to order a sale of lands to pay 
debts, under the Act of 1846, but that application must be 
made to a court of equity. Jbid. 


10. The receipt by an administrator in September, 1868, of Con- 
federate money upon sales of personalty made in August 
before, no more appearing, does not exhibit a want of or- 
dinary care in an administrator, Jbid. 


11. Under the former system a county court had no power, in a pe- 
tition by an administrator to sell lands, ete., to order an ac- 
count which could bind .the next of kin; this could be done 
only in a proceeding the direct object of which was such an 
account. Kerns v. Wallace, 187. 


12. Whether an administrator were blamable for selling property 
at a time when he could only obtain for it Confederate money 
(here, November, 1863) depends upon circumstances, viz., the 
sort of property sold, whether perishable or other, the un- 
willingness of creditors, etc., to receive such currency, and the 
like. Jbid. 


13. It is not true, as a general proposition, that a mere sale at 
such a time imports negligence: Therefore, where the case 
showed no circumstances indicating negligence: Held, that 
as the presumption was in favor of innocence, the administra- 
tor was not chargeable with the consequent loss. Jbid. 
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EXECUTORS AND ADMINISTRATORS—Continued., 
14. 


Where executors collected the funds of an estate in Confederate 
money, in 1861, 1862, and up to February, 1868, for next of 
kin living in Tennessee, and the latter received such nioney 
without objection until, in the progress of the war, com- 
munication was cut off, and thereupon the executors invested 
it in Confederate certificates, State Treasury-notes, and other 
securities—all of which failed by the results of the war: 
Held, that they had exhibited ordinary care in this respect 
and were not responsible for the loss. Cobb v. Taylor, 193. 


Whether an account in the handwriting of the party charged, 
under a heading in the same handwriting, showing that it was 
an account of one partner’s indebtedness to the firm, entered 
upon the partnership books, be a signed account, within the 
statute heretofore prescribing the degrees 6f deceased person’s 
debts, quere; but at all events it is no settled account show- 
ing the partner’s indebtedness to his co-partner, but is 
merely an item in the general settlement of their dealings in 
that connection. Furman v. Moore, 358. 


An administrator, under our former system, had no right to 
retain a debt of lower dignity within the nine months given 
him to plead, upon the ground that he had no notice of debts 
of higher dignity. Jbid. 


. Ina suit charging two executors with negligence in investing in 


Confederate money, although the proofs show that only one 
of them was actire in so doing, yet if there be no allegation 
in the pleadings, sustained by full proofs, that the other dis- 
sented from such investment, he also will be chargeable with 
the loss. Kincade v. Conley, 387. 


. An administrator has no estate in the realty of the deceased: 


Therefore, he cannot maintain an action to recover possession 
of realty, under the proceedings “for the relief of landlords,” 
authorized by Act of 1863, ch. 48, and 1864, ch. 12. Floyd v. 
Herring, 409. 


Where a will was proved in common form, and, because no 
executor was named therein, administration cum testamento 
annero was granted: Held, that upon a contest in regard to 
such will occurring subsequently, and a consequent revocation 
of the probate, the previous grant of letters was not thereby 
necessarily annulled. Jbid. 


Where one of two executors had informed creditors of his that 
certain cotton in a warehouse belonged to him, and there- 
upon they attached the same for a debt due by him: Held, 
that such executors, upon interpleading, were not estopped by 
the declarations made as above. Beckham v. Wittkowski, 
464. 


Executors who had qualified in South Carolina, and afterwards 
removed property from that State into this, may maintain 
a suit here for such property without again proving the will 
and taking out letters: in such case they need only show a 
duly certified copy of the record, ete., in South Carolina, as 
evidence of their title. Jbid. 
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EXECUTORS AND ADMINISTRATORS—Continued. 
22. One who alleges that, as last and highest bidder, he had pur- 


| eer 
chased lands at a sale made by an administrator under a 
license from the (late) County Court, and tendered a good 
note for the purchase money, but that the administrator re- 


fused to make title, and did not report the sale to Court, as 
f was his duty, but had conveyed to a third person, should have 

sought relief by application to the Court which granted the 
license, and in the case made by the petition to sell, and can- 
not maintain a bill in equity against the administrator and 
the purchaser, asking for title, ete. J/ason v. Osgood, 467. 


* 


According to the plaintiff’s case, the administrator had no 
license to sell to the party to whom he had conveyed, and 
therefore such a sale was a nullity, and the plaintiff could 
not proceed against him under the idea that he was a trustee, 
ete. bid. 


24. Where an executor defendant at Spring Term, 1867, had 
pleaded fully administered, and a reference had been had un- 
der such plea, and a report made charging him with assets: 
Held, that the Court had no power at a subsequent term, in 
May, 1870, to allow the defendant to strike out such plea and 
to plead anew. Wright v. Flanner, 510. 


> 
-_v. 


o~ 
=). 
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Where the testator (dying in 1863) was debtor, as surety for a 
principal solvent until the emancipation, and his personal 
property consisted of seventeen slaves bequeathed to the per- 
sons named as executors, which he had before placed in their 
possession, and which remained there until they were eman- 
cipated : Held, that a creditor, who did not present her claim, 
but who was unwilling to receive Confederate currency for it, 
could not charge the executors with laches in not selling such 
slaves for payment of debts—even in a case where they had 
not advertised for creditors to present their claims, as re- 
quired by statute. Fike v. Green, 665, 


26. Executors are not chargeable with land as assets. Jbid. 


| 27. Where the testator had died in November, 1863, and his estate 
was afterwards rendered insolvent by the results of the war: 
Held, 


(a) That the executors were not chargeable with Confederate 
money which, upon its refusal by the cerditors of the estate, 
they had divided amongst the legatees, without taking re- 
funding bonds: 

(b) Nor with the value of the slaves which they had allowed the 
legatees to take, or to retain: but they were chargeable with 
the value of the other personal property so taken or re- 
tained : 

(c) Nor with the Confederate money and bonds and North Car- 
olina Treasury-notes remaining in the hands of the executors: 

(d) Nor with the value of personal property sold by them in 
November, 1863, for Confederate money. Ramsay v. Hanner, 
66S. 


=) 
ve 
@ 

















INDEX. 








EXECUTORS AND ADMINISTRATORS—Continued. 

28. Where land was sold under execution for a debt due to the 
testator, and his executors purchased it, paying for it with 
the debt and taking title to themselves: Held, that it was 
optional with the creditors of the estate to charge them with 
the debt or with the land. Jbid. 


29. An executor of a creditor is not required to administer upon 
the estate of a deceased debtor, Jbid. 


50. After the institution of a suit against them by a creditor 
(here, in February, 1868) executors have a right, under the 
Act of 1866-67, ch. 59, to pay other debts without a judgment 
against them. Jbid. 


31. Civil actions by a creditor against an executor or administrator 
must be brought to the Court at term. Heilig v. Foard, 710. 


32. In such case, if the defendant denies the debt, admitting assets, 
the action is tried in the ordinary way. /J/bid. 


33. If he deny the debt, and also, that he has assets, the issue as to 
the debt is tried in the ordinary way, and then, if the debt 
be established, a reference is to be had to ascertain the 
amount of the debts (and their several classes, in respect to 
administrations before 1 July, 1869) and the amount of assets 
from all sources; upon the coming in of the report, after the 
exceptions, if any, are disposed of, a final judgment will be 
entered in favor of all the creditors respectively who have 
proved their debts, for such part of the fund as they may be 
entitled to, and executions will issue accordingly de bonis 
propriis, as formerly upon a claim in equity. Jbid. 


34. The Probate Court has exclusive original jurisdiction of 
special proceedings for legacies and distributive shares; in 
such cases, if the construction of a will come in question, or 
should exceptions be filed to the account as stated by. the 
Probate Judge, such questions and exceptions, and all other 
questions of law, will be sent up to the Judge, from whose 
decision an appeal may be taken. Jbid. 


35. The jurisdiction for auditing accounts of executors, adminis- 
trators and guardians, conferred upon the Judge of Probate 
by C. C. P., sees, 418 and 478, is an er-parte jurisdiction of 
examining the accounts and vouchers of such persons, allow- 
ing them commissions, etc., as formerly practiced, and does 
not conclude legatees, etc., or affect suits inter partes upon 
the same matters; which suits, in case of legatees and dis- 
tributees (unless brought upon bonds given by adminis- 
trators), are by special proceedings before the Probate Court ; 
and in case of words, or if upon administration bonds, are by 
civil actions brought to term. Ibid. 


36. Practice, in the probate courts, in taking the accounts of exec- 
utors, guardians, etc., stated in detail, and the distinction 
between issues of fact and questions of fact applied. Rovrr- 
land v. Thompson, 714. 


37. In a case where the creditors of an estate refused to receive 
Confederate money for their debts, it was held that the exec- 
utor was not chargeable for failing to sell slaves which came 
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EXECUTORS AND ADMINISTRATORS—Continued. 
into his hands in May, 1863, and were afterwards lost by 
; emancipation; but that he was chargeable as for the subse 
quent hire of such slaves. Womble v. George, 759, 


38. An executor is not chargeable with the rents and profits of the 
; realty. Jbid. 


39. He is not to be credited with sums paid for taxes due upon the 

land after the testator’s death, nor with money advanced to 
procure supplies for the widow and her family after her hus- 
band’s death. Jbid. 


See “Attorneys”; “Code”; “Probate Court’; “Public Law”; 
“Statute of Frauds.” 


EXPERT. , 

A person, tendered as a witness to express an opinion whether the 
symptoms attending a diseased mule were recent or other- 
wise, upon preliminary examination stated that he was a 
physician of eleven years’ standing, and that although he 
had no particular knowledge of the diseases of stock, yet 
from his books, observation and general knowledge of the 
diseases of the human family he could tell whether certain 
symptoms indicate that the disease is recent or otherwise; 
and although he never saw a case of glanders (unless the one 
in question were such), yet he was able to form an opinion 
whether the symptoms of the mule indicated a disease of re- 
cent or of long standing: Held, that he was a competent wit- 
ness for the purpose indicated. Horton v. Green, GA. 


FENCES. 

A “pasture-field” is not “cleared ground under cultivation,” within 
the meaning of the statute (Rev. Code, ch, 48, sec. 1), requir- 
ing planters to keep around such ground a fence at least five 
feet high. State v. Perry, 305. 


, 


FIXTURES. 

A whiskey-still was hired for the season to parties who set it up, 
encased in masonry, upon the lands of one of them; during 
the season it was sold by the owner to the plaintiff; shortly 
afterwards it was levied upon, and, after the close of the 
season and whilst it was still encased as above, was sold, by 
one of the defendants as a constable, at the instance of the 
other (who became purchaser), under a judgment against the 
former owner: Held, 

(a) That the defendants were liable to the plaintiff in an action 
of trorer. 

(b) That the doctrine of firtures had no application, under the 
circumstances, 

See “Forcible Trespass.” 

FORGERY. 

In an indictment for forgery (upon a statute which included all 
bonds), the forged instrument was described as a “certain 
bond and writing obligatory, which was placed as a prosecu- 
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FORGERY—Continued. 

tion bond upon the process in a suit, ete., in which M. P. 
Lytle was plaintiff and Mary L. Lytle defendant, which said 
forged bond is as follows, that is to say, “We and each of us 
promise to pay the defendant in the within petition all such 
costs,” etc.; and it appeared that such suit was for divorce, 
by husband against wife, and that the bond had been written 
upon a paper which contained the prisoner’s affidavit for insti- 
tuting the suit, which paper was attached to the petition 
(having the Judge’s fiat endorsed) by being pasted to it at 
one corner: Held, 


(a)* That the description of the bond, as placed upon the process, 
although unnecessary, became matter of substance, and in 
this case was not made out; 


(vb) That the writing described as a bond (being given by hus- 
band to wife) was binding on no one, so that it could not be 
the subject of forgery. State v. Lytle, 255. 

FRAUD. 

1. Upon an issue of fraud in regard to a conveyance of land, it 
appeared that the consideration sect out was $4,000, whilst 
there was evidence that it was in fact considerably less; 
thereupon the vendee (defendant) asked the Court to instruct 
the jury that it was not incumbent upon him to prove that 
he had given exactly that amount, so that it were shown that 
he had given a fair and reasonable price: Held, that instruc- 
tions, in reply to this prayer, that the fact that the consider- 
ation set out in the deed was $4,000 did not per se render the 
deed fraudulent, but that in questions of fraud the jury 
were at liberty to take it into consideration together with 
other circumstances, were responsive and correct. Peebles v. 
Horton, 374. 


2. That the only. parties present, in February, 1865, at a convey- 
ance of all of the vender’s land in satisfaction of old debts, 
were the vender and vendee, who were brothers-in-law, and 
the subscribing witness, also a brother-in-law of the vendee, 
is a fact calculated to throw suspicion upon the transaction, 
i. e., is a badge of fraud. Jbid. 


3. That a defendant declines to call as a witness in regard to a 
transaction to which he was a party a disinterested and un- 
impeached person, then known by him to be present in Court, 
and, instead, becomes a witness in regard to such transaction 
himself—it being the very matter in question in such suit—is 
also calculated to excite suspicion; and instructions there- 
upon, that it was not evidence of fraud by itself, but consid- 
erable latitude is permitted to counsel in such matters, and, 
under the circumstances, the plaintiff's counsel were at lib- 
erty to comment upon it as a badge of fraud, and the jury 
may consider of it in making up their verdict, were correct. 
Tbid. 


4. Where a conveyance of linds is made upon a valuable consid- 
eration, it is erroneous to make its validity as against cred- 
itors to depend upon the intention with which the vender 
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FRAU D—Continued. 


(alone) made it, ex. gr., his intention to hinder, etc., his 
} creditors. Lassiter v. Davis, 498. 


5. It seems to be otherwise where the conveyance is voluntary 
merely. Jbid. 


6. A transaction in which one creditor consents, upon receiving 

i security by way of mortgage, to give indulgence to his debtor, 

i is not therefore fraudulent as to other creditors. Harshaw v. 
Woodfin, 568, 


See “Husband and Wife”; “Sales”; “Trusts.” 


FRIVOLOUS ANSWER. 
See “Practice.” 


GAMING. 

1. A note given subsequently in purchase of a magistrate’s judg- 
ment which had been won at cards by the payee from the 
maker, is not void under the statute against gaming. Teague 
v. Perry, 39. 


2. The statute (Rev. Code, ch. 51, sec. 2) which avoids all judg- 
ments, ete., for and on account of any money, or property, or 
thing in action wagered, bet, etc., does not include judgments 
taken in invitum, but only such as are confessed or taken by 
consent. Jbid. 


3. A note in renewal of a former note of the maker for money 
won at cards, given to one who is endorsee of such former 
note for value and without notice, is not affected by the 
gaming consideration. Calvert v. Williams, 168. 


GRANT. 

1. In a grant to one Blount there was an exception of “13,735 
acres of land, entered by persons whose names are hereunto 
annexed”: among such names was that of “Gabriel Ragsdale, 
100 acres”; it was shown that this 100 acres was afterwards 
surveyed, and granted to one Williams, under whom the 
plaintiff claimed: Held, that thereby the exception in the 
Blount grant, as regards the 100 acres, became as certain as 
if set out by metes and bounds. Melton v. Monday, 295. 


a) 


2. An abstract of a grant, as follows: “Sampson Williams, 300 
acres, Anson, on Mountain Creek, beginning at a pine, etc. 
[bounding it]. 24 May, 1773. (Signed) Jo. Martin,” shows 
with requisite certainty that there is a grantor, Martin: a 
grantee. Williams: a thing granted, 300 acres; and that a 
grant was executed on 24 May, 1773. MecLenan v. Chisholm, 
323. 

3. Although a party offering a grant in evidence do not connect 
his own title with that of the grantee, still he may be in- 
terested in proving the title out of the State, er. gr., in order 
to shorten the period which ripens a color of title into a good 
title. Jbid. 
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GUARDIAN AND WARD. 
1. In passing the accounts of a guardian, he cannot, except under 
rare circumstances, be allowed disbursements beyond the in- 
come of his ward. Caffey v. McMichael, 507. 


* 


2. Where a guardian had purchased a horse and buggy for his 
ward, and in so doing had gone greatly beyond his income, 
but the ward used them for some time after he became of 
age, and then sold them and received the money for them, he 
must be taken as having ratified the transaction. Jbid. 


8. A guardian of an infant (some fifteen years of age) obtained 
judgment in her favor in July, 1861, against parties who 
were, and remained until the surrender, amply solvent—by 
his direction no execution was issued upon such judgment 
during the war, and until his death, in March, 1866; the ad- 
ministrator of the guardian commenced an action upon the 
judgment in October, 1866, and before he obtained judgment 
therein the defendants sold out their property, removed from 
the State. and were found to be insolvent: Held, that neither 
the guardian nor his administrator were chargeable with 
negligence in managing the debt due to the ward. White v. 
Robinson, 698. 


4. Guardians are not responsible for losses to their wards at- 
tributable to their not having resorted to new and extraor- 
dinary remedies, the force and effect of which are doubt- 
ful. Jbid. 


See “Dower”; “Executors and Administrators.” 


HOLOGRAPH. 
See “Will.” 


HOMESTEAD. 

1. Specific liens previously obtained (as here, by levy) are not 
divested by the provision for a homestead in the Constitu- 
tion: Therefore, where a levy upon land was made in Decem- 
ber, 1867, and, upon a ven. ex., issued in 1869, the Sheriff re- 
turned “No goods, chattels, lands or tenements, to be found 
in my county, over the homestead”: Held, that he was liable 
to be amerced for an insufficient return. UcKeithan v. 
Terry, 25. 


2. The minor heirs of one who died before the adoption of the 
Constitution of 1868 are not entitled to the homestead pro- 
vided therein. Sluder v. Rogers, 289. 


> 


3. A conveyance in trust to pay debts, made before the adoption 
of the Constitution, gives to the creditors secured a lien 
superior to the homestead. Jbid. 


HOMICIDE. 


1. Where one who suspected his wife of being unfaithful followed 
her stealthily to her place of assignation, and, finding her in 
company with the person of whom he was jealous, slew the 
latter: Held, that it was murder, State v. Avery, 608. 
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HOMICIDE—Continued. 

2. In a case where there was some evidence tending to show that 
a person who interfered to prevent the prisoner from shoot- 
ing another, had been killed accidentally, the Judge who pre- 
sided at the trial instructed the jury, “If one is about to do 
an unlawful act, and a third party interferes to prevent it, 
and is killed, it is murder’: Held, that as this proposition in- 
cluded cases of accidental homicide, it was erroneous. State 
v. Shirley, 610. 


A number of Indians had been together at a dance-house, and 
a fight had occurred there, to which the prisoner and the de- 
ceased were parties; at the breaking up of the dance the 
prisoner and another, who was also charged with the mur- 
der, were walking together towards their homes, when the 
deceased came up, and another fight ensued, between the 
prisoner and his companion on one side and the deceased 
upon the other, in the course of which the killing occurred: 
Held, 


(a) That these facts constituted no evidence of a combination, be- 
tween the persons charged, to commit the homicide. 


we 


(b) That it was error to instruct the jury that if there were pre- 
vious malice on the part of the prisoner towards the de- 
ceased, then even in case the prisoner fought in self-defense, 
he was guilty of murder; and, as the Court to which the 
prisoner appealed could not tell how much the latter may 
have been prejudiced by the charge, even where the verdict 
was for manslaughter only, a new trial should be granted. 
State v. Ta-cha-na-tah, 614. 


HUSBAND AND WIFE. 

1. Where a man, upon eve of marriage, agreed with his intended 
wife that a previous transaction, by which he had mortgaged 
a certain tract of land to one who was a trustee for children 
of hers, in order to secure a part of the purchase money due 
for such land, should be cancelled, and that in lieu of what 
was due, which exceeded the then value of such land, the 
land should be conveyed to such children, and this was done: 
Held, that this was not an act of which creditors of the hus- 
band could complain; and also, that there was nothing in the 
statute (Rev. Code, ch. 37, sec. 24) that required such agree- 
ment to be in arriting. Credle v. Carrairan, 422. 


2. Where land was bought with money forming a portion of the 

separate estate of a wife, and by mistake the title was made 
to the husband, and subsequently the land was sold under 
execution by creditors of the husband, and was bought by 
them, with notice, etc.: Held, that upon application by the 
wife, the purchasers would be declared trustees for her, and 
whether they purchased with notice or without was imma- 
terial. Whitehead v. Whitehead, 538. 


See “Assault and Battery”: “Evidence”: “Process.” 
INDIANS. 


1. The Cherokee Indians who reside in North Carolina are subject 
to its criminal laws. State v. Ta-cha-na-tah, 614. 
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INDIANS 


2. Cohabitation between an Indian man and woman according to 
the ancient customs of their tribe, which leave the parties 
free to dissolve the connection at pleasure, is not marriage, 
and, therefore, the parties to such relation may be compelled 
to testify against each other. TJbid. 


Continued. 





2 


3. There is but one law of marriage for all the residents of this 
State. Jbid. 


INDICTMENT. 

1. In an indictment for crime, the defendant, ordinarily, is en- 
titled to have the whole case left to the jury upon the evi- 
dence on both sides, and if, upon a consideration of all such 
evidence, every reasonable doubt be not removed, the jury 
should acquit. State v. Josey, 56. 


2. Therefore, in a case of larceny, an instruction to the jury “that 
the burden of proof to show the guilt of the prisoner is upon 
the State, but that when the State has made out a prima 
facie case, and the prisoner attempts to set up an alibi, the 
burden of proof is shifted, and if the defense fail to establish 
the alibi to the satisfaction of the jury, they must find the 
prisoner guilty,” is erroneous. Jbid. 


3. The rule is otherwise where the question is as to malice in 
cases of homicide, and also, generally, where the defendant 
relies upon some distinct ground of defense not necessarily 
connected with the transaction on which the indictment is 
founded, ev. gr., insanity; and it may be so as to matters of 
defense peculiarly within the knowledge of the defendant. 
Ibid. 


4. The forcible detainer of personal property is not indictable at 
common law. State v. Marsh, 378. 


5. One tenant in common law does no wrong (civil or criminal) 
to a co-tenant by keeping sole possession of, ex. gr., a bale of 
cotton, even by force. Ibid. 


>} An indictment for an act which is criminal when committed 
upon Sunday. must state that the act in question was com- 
mitted upon Sunday; but if it do so, no exception can be 
taken to it for referring to the same day by a wrong day of 
the month. State v. Drake, 589. 


~ 


7. It is immaterial that the indictment use the expression, “the 
Sabbath” instead of “Sunday.” Jbid. 


See “Larceny.” 
INJUNCTION. 
1. That the party failed to establish a defense in the previous ac- 
tion, through the unexpected absence of the nominal plaintiff 
in the case, whom he had not summoned as a witness, is no 


ground for an injunction against the judgment in such action. 
Wilder v. Lee, 50. 


2. An order to stay proceedings, made, without notice, by a Judge 
out of court, for a longer time than twenty days, is irregular 
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INJUNCTION—Continued. 
(Cc. C. P., sec. 3455) and a demurrer to the complaint in the 
action in which such order was made may be treated as a 
motion to vacate. Foard v. Alexander, 69. 


3. An injunction granted before the issuing of a summons in the 
action is premature and irregular. McArthur v. McEachin, 72. 

4. According to the former practice in equity, a plaintiff could not 
move for an injunction (even where prayed for in the bill) 
after answer filed, except in term-time, and upon the equity 
confessed in the answer. Pendleton v. Dalton, 329. 


5..This was so even where the answer was excepted to as being 
insufficient. In such case the plaintiff could bring on for 
hearing his motion for an injunction, and his exceptions, at 
the same time. Jbid. 


6. Quere, whether under the former system a Judge had the 
power to grant in vacation an interlocutory injunction. Jbid. 


7. Observations upon common and special injunctions, in connec- 
tion with the C. C. P.. Jarman v. Saunders, 367. 


8 An injunction, obtained by a plaintiff at law in order to pre- 
serve property in litigation until the determination of the 
suit at law, having been dissolved: Held, that no reference, 
to ascertain damages sustained by the defendant because of 
such injunction, or other proceedings upon the injunction 
bond, could be had until after the determination of the suit 
at law. Thompson v. McNair, 448. 


9. Where the defendant, upon a motion to dissolve an injunction, 
uses his answer as an affidavit, the plaintiff has a right to 
offer affidavits additional to his complaint. Howerton v. 
Spraque, 451. 


10. The defendant, as assignee in bankruptcy of the Bank of North 
Carolina, had obtained judgment against the plaintiffs, upon 
a note made by them to the bank: an execution coming to 
the hands of the Sheriff, the plaintiffs, “being unable to ob- 
tain bills upon said bank,” tendered to the Sheriff one-half 
of the amount of the judgment, in currency, in satisfaction 
of the whole, which being refused, they obtained an injunc- 
tion: Held, that it had been granted improvidently. Smith 
v. Dewey, 463. 


See “Appeal”: “Code”; 
“Surety.” 


“Trregularity”; “Practice”; “Roads” 


IRREGULARITY. 

1. An action is inadmissible as a mode of obtaining relief against 
an execution for irregularity; the proper relief is, as for- 
merly, by motion to set it aside, notice of the order nisi made 
thereunder operating in the meantime as an_ injunction 
against the process. Foard v. Alexander, 69. 


2. Where an action had been resorted to: Held, that it could not 

be treated as a motion in the original cause: 1st, because not 
so entitled; 2d, because the only relief prayed for therein 
was a perpetual injunction. Jbid. 
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IRREGULARITY—Continued. 
3. That the plaintiffs in equity were not served with process in a 
petition at law by the defendants against them, is ground 
for a proceeding in such petition to have relief, but none for 
a bill in equity. Finger v. Finger, 183. 


See “Military Orders.” 


JUDGE'S CHARGE. 
A charge which substantially conforms to the instructions asked 
by a party is sufficient; the Judge need not adopt the words 
of such instructions, State v. Scott, 586. 


JUDGMENT. 

1. In an action upon a former judgment the record of the judg- 
ment is the proper evidence thereof, and its production can- 
not be dispensed with or supplied by any other evidence. 
Walton v. McKesson, T7. 


2. Where the record of a judgment has been destroyed, the first 
step towards obtaining a remedy is by proceeding in the 
Court where it was given, to the end that the record may be 
supplied. Ibid. 


3. The proper method of enforcing a judgment nisi is by action, 
or special proceeding commenced by summons, and this 
rule is not affected, in cases of sheriffs, by sec. 263 of C. C. P. 
Thompson v. Berry, 79. 


4. A judgment by default, in an action for goods sold and deliv- 
ered, operates as an admission by the defendant of a cause 
of action, and that the plaintiff is entitled to nominal dam- 
ages; but it does not relieve the plaintiff from the necessity 
of proving the delivery of the things alleged to have been sold 
and delivered, and their value. Parker v. Smith, 291. 


5. Therefore, in such case the defendant may prove that such 
things never were delivered. Jbid. 


6. Failure to attend a term of Court because the party knew noth- 
ing personally about the cause of action, and expected that 
a witness who had been duly summoned would attend, is not 
“excusable neglect” (C. C. P., sec. 133) so as to justify a 
Judge at a subsequent term in setting aside a judgment ren- 
dered against such party in the absence of such witness. 
Waddell v. Wood, 624. 


. Semble, that the defendant had no right to appeal from 
the order of the Judge refusing to set aside the judgment. 
Ibid. 


8. Where a judgment was rendered, upon an attachment, in 
August, 1866, the defendant had notice thereof in November, 
1866, and application was made by him in March, 1869, to va- 
cate it, on the grounds, that he had had, at the time it was 
rendered, no notice of the action in the cause in which it was 
rendered; that he was an infant when the note was given, 
and had had no opportunity of pleading it: Held, that, in any 


e 


TAT 








INDEX. 


JUDGMENT—Continued. 
view, his laches after November, 1866, would defeat the ap- 
plication. Howell v. Barnes, 626. 

9 A motion to amend, or to vacate, a judgment cannot be enter 
tained by the Court of the county to which such judgment 
has been transferred, and where it has been docketed. It 
should have been made in the county where the judgment 
was rendered. Martin v. Mining Co., 653. 


See “Appeal”; “Code”; “Military Orders”; “Practice.” 


JURISDICTION. 

1. The Superior Courts have jurisdiction of all offenses except 
such as have been heard, or are pending, before a Justice, ac- 
cording to the terms of the Act of 1868-69, ch. 178. State 
v. Drake, 589. 


2. The summons in special proceedings is returnable before the 
Clerk. Tate v. Powe, 6A4. 

3. Any proceeding that under the old mode was commenced by 
capias ad respondendum (including ejectment), or by a bill 
in equity for relief, is a “civil action”; any proceeding that 
under the old mode might be commenced by petition, or mo- 
tion upon notice, is a “special proceeding.” Tbid. 


4. Proceedings for dower, partition, and year’s allowance, are 
special proceedings. Ibid. 


See “Executors and Administrators”; “Judgment”; “Justices.” 


JUSTICES OF THE PEACE. 
(a) CIviL JURISDICTION. 
1. The jurisdiction conferred upon justices of the peace by the 
Constitution, Art. IV, sec. 33, extends to all sums of two 
hundred dollars and under, exclusive of interest. Hedgecock 
v. Davis, 650. 

2. Where questions of constitutional construction are doubtful, 
courts will defer to a previous decision thereupon made by 
the Legislature. Jbid. 


See “Surety.” 
(b) CRIMINAL JURISDICTION. 


1. The Act of 1868-69, ch. 178, sub-ch. 4, giving to justices of 
the peace power to hear and determine criminal actions for 
certain petty offenses, and among them, “assaults, and as- 
saults and batteries where no deadly weapon was used and 
no serious damage was done, and where the punishment im- 
posed by law does not exceed fifty dollars fine or one month's 
imprisonment.” is not unconstitutional. State v. Johnson, 
581. 

2. As that act confines the jurisdiction of the Justice to such 
offenses as are committed within his township, it cannot be 
exercised in counties where townships have not been laid off. 
Tbid. 
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JUSTICES OF THE PEACE—Continued. 
3. In such cases the pleadings must show affirmatively everything 
necessary to confer the jurisdiction relied upon therein. 
Ibid. 


4. Justices of the peace have not exclusive jurisdiction of the of- 
fense of receiving stolen goods under the value of five dol- 
lars; but only jurisdiction concurrent, under certain circum- 
stances, with that of the Superior Court. State v. Perry, 
5S. 


See “Jurisdiction.” 
LARCENY. 

1. An indictment for stealing “fifty pounds of flour, of the value 
of sixpence,” is good, and is sustained by proof that the party 
charged stole a sack of flour, although there was no proof 
of its weight, or of its value further than that the defendant 
had said that he gave five and a half dollars for it. State 
vt. Harris, 127. 


2. From the rule, that in indictments upon statutes it is safe to 
use the very words of the statute, are to be excepted cases 
in which a statute (in enumerating offenses, charging intent, 
etc.) uses the disjunctive or. In some such cases and is to 
be substituted for or; in others, doubt as to the proper terms 
are to be met by using several counts; and or is never used 
unless in the statute it means to-wit, or is surplusage. 
State v. Harper, 129. 


3. Therefore, an indictment for larceny, which charges the thing 
taken to be the property of J. R. D. “and another or others” 
(in the words of Kev. Code, ch. 35, sec. 19), is fatally de- 
fective, and no judgment can be given thereupon. Jbid. 


4. One who borrows a horse with an intention, existing at the 
time, of stealing him, is guilty of larceny; and no change of 
mind after such taking will purge the offense. State v. 
Scott, 586. 


5. A nugget of gold separated from the vein by natural causes, 
savors of the realty, and so is not a subject of larceny. State 
v. Burt, 619. 


6. Here, the nugget was found upon a loose pile of rocks and was 

taken and carried away at one continued act, Ibid. 
LEGACY. 

1. A testator died in 1864, leaving lands, and a sufficiency of per- 
sonal estate to pay debts and legacies; by emancipation the 
latter afterwards became insufficient; after giving some 
money legacies and devising certain lands, etc., to his wife 
for life, the testator had given to others “all my real and per- 
sonal estate not heretofore disposed of.” Upon a question 
between the claimants of the money legacies, and those who 
claimed the land under the last provision: Held, that the 
loss subsequent to the death fell upon the legatees, and not 
upon the devisees. Johnson v. Farrell, 266. 

2. Testator died in 1869, leaving a will, made in 1858, by which 
he directed “all my negroes, July,” ete. (naming them— 
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JUDGMENT—Continued. 
view, his laches after November, 1866, would defeat the ap- 
plication. Hovell v. Barnes, 626. 

9. A motion to amend, or to vacate, a judgment cannot be enter 
tained by the Court of the county to which such judgment 
has been transferred, and where it has been docketed. It 
should have been made in the county where the judgment 
was rendered, Martin v. Mining Co., 653, 


See “Appeal”; “Code”; “Military Orders”; “Practice.” 


JURISDICTION. 

1. The Superior Courts have jurisdiction of all offenses except 
such as have been heard, or are pending, before a Justice, ac- 
cording to the terms of the Act of 1868-69, ch. 178. State 
v. Drake, 589. 

2. The summons in special proceedings is returnable before the 

Clerk. Tate v. Powe, OA4. 

3. Any proceeding that under the old mode was commenced by 
capias ad respondendum (including ejectment), or by a bill 
in equity for relief, is a “civil action”; any proceeding that 
under the old mode might be commenced by petition, or mo- 
tion upon notice, is a “special proceeding.” Ibid. 


4. Proceedings for dower, partition, and year’s allowance, are 
special proceedings. Ibid. 


See “Executors and Administrators”; “Judgment”; “Justices.” 


JUSTICES OF THE PEACE. 
(a) CIviL JURISDICTION. 
1. The jurisdiction conferred upon justices of the peace by the 
Constitution, Art. IV, sec. 33, extends to all sums of two 
hundred dollars and under, exclusive of interest. Hedgecock 
v. Davis, GD0O. 

2. Where questions of constitutional construction are doubtful, 
courts will defer to a previous decision thereupon made by 
the Legislature. Jbid. 


See “Surety.’ 

(b) CRIMINAL JURISDICTION. 

1. The Act of 1868-69, ch. 178, sub-ch. 4, giving to justices of 
the peace power to hear and determine criminal actions for 
certain petty offenses, and among them, “assaults, and as- 
saults and batteries where no deadly weapon was used and 
no serious damage was done, and where the punishment im- 
posed by law does not exceed fifty dollars fine or one month’s 
imprisonment.” is not unconstitutional. State v. Johnson, 
581. 

2. As that act confines the jurisdiction of the Justice to such 

offenses as are committed within his township, it cannot be 

exercised in counties where townships have not been laid off. 

Thid. 
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JUSTICES OF THE PEACE—Continued. 
3. In such cases the pleadings must show affirmatively everything 
necessary to confer the jurisdiction relied upon therein. 
Ibid. 


4. Justices of the peace have not erclusive jurisdiction of the of- 
fense of receiving stolen goods under the value of five dol- 
lars; but only jurisdiction concurrent, under certain circum- 
stances, with that of the Superior Court. State v. Perry, 
58. 


See “Jurisdiction.” 


LARCENY. 

1. An indictment for stealing “fifty pounds of flour, of the value 
of sixpence,” is good, and is sustained by proof that the party 
charged stole a sack of flour, although there was no proof 
of its weight, or of its value further than that the defendant 
had said that he gave five and a half dollars for it. State 
v. Harris, 127. 


2. From the rule, that in indictments upon statutes it is safe to 
use the rery words of the statute, are to be excepted cases 
in which a statute (in enumerating offenses, charging intent, 
etc.) uses the disjunctive or. In some such cases and is to 
be substituted for or; in others, doubt as to the proper terms 
are to be met by using several counts; and or is never used 
unless in the statute it means to-wit, or is surplusage. 
State v. Harper, 129. 


3. Therefore, an indictment for larceny, which charges the thing 
taken to be the property of J. R. D. “and another or others” 
(in the words of Kev. Code, ch. 35, sec. 19), is fatally de- 
fective, and no judgment can be given thereupon. Ibid. 


4. One who borrows a horse with an intention, existing at the 
time, of stealing him, is guilty of larceny; and no change of 
mind after such taking will purge the offense. State v. 
Scott, S86. 


d. A nugget of gold separated from the vein by natural causes, 
savors of the realty, and so is not a subject of larceny. Stat« 
v. Burt, 619. 


6. Here, the nugget was found upon a loose pile of rocks and was 
taken and carried away at one continued act. bid. 


LEGACY. 

1. A testator died in 1864, leaving lands, and a sufficiency of per- 
sonal estate to pay debts and legacies; by emancipation the 
latter afterwards became insufficient; after giving some 
money legacies and devising certain lands, ete., to his wife 
for life, the testator had given to others “all my real and per- 
sonal estate not heretofore disposed of.” Upon a question 
between the claimants of the money legacies, and those who 
claimed the land under the last provision: Held, that the 
loss subsequent to the death fell upon the legatees, and not 
upon the devisees. Johnson v. Farrell, 266. 

2. Testator died in 1869, leaving a will, made in 1858, by which 
he directed “all my negroes, July,” ete. (naming them— 
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LEGACY—Continued. 

seven), “to be removed and settled in some free State”; and, 
to meet the expenses of removal, bequeathed to his executors 
$800, and in the’same clause provided: “Should there be any 
balance of the trust fund herein created remaining after pay- 
ing the expenses of the removal of my slaves as aforesaid, 
then to pay over such balance to my said slaves, to be equally 
divided among them.” Two of the slaves died unmarried and 
without issue, before the testator: Held, 


(a) Notwithstanding the slaves were emancipated in a way other 
than that anticipated by the testator, and were not compelled 
to remove, they were entitled to the legacy. 


(b) The legacy being to the individuals of the class nominatim, 
and not to the class as such, the shares of the two who died 
before the testator did not survive to the others, but lapsed. 
Todd v. Trott, 280. 


LESSOR AND LESSEE. 
See “Counter-claim.” 


LIEN. 
See “Trusts”; “Homestead.” 


LIFE INSURANCE POLICY. 

In a case where a Masonic insurance company provided, by a by- 
law, that the proceeds of policies therein should be paid “to 
the widow, * * * for the benefit of herself and the de- 
pendent children of the deceased,’ with a permission to the 
party insured to appoint an executor to disburse such pro- 
ceeds, and a prohibition against any disposal, “by will or 
otherwise,. so as to deprive his widow or his dependent 
children of its benefits,” and the widow owned $2,000 worth 
of other property: Held, that a bequest by one insured of a 
policy of $4,012, giving to his widow $1,000 and the remainder 
to an only child (there being no other property owned by 
him), was not an. unreasonable exercise of the discretion 
vested in him as above. Roberts v. Roberts, 695, 


LOTTERY. 
General words in an act of incorporation do not authorize the 
company to do acts which by the public law are indictable; 
plain and positive words are necessary to convey such a 
privilege: Therefore, the charter of “The North Carolina 
Real and Personal Estate Agency,” in providing that “the 
said agency shall have the right and power to sell and dis- 
pose of any real or personal property placed in their hands 
for sale, in any mode or manner the agency shall deem best” 


(Private Acts of 1868-69, ch. 42), did not authorize the 
agency to sell property by means of a lottery. State v. Krebs, 
604. 


MALICIOUS MISCHIEF. 

A special verdict in an indictment for malicious mischief which 
omits to find that the act was done with malice towards the 
owner of the property injured, is equivalent to an acquittal. 
State v. Newby, 23. 
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MALICIOUS PROSECUTION. 

In an action for malicious prosecution by a State’s warrant for 
larceny, it appeared that the warrant had been a joint one, 
against the plaintiff and one Tobe; that the preliminary oath 
made by the defendant was to the contents of the warrant, 
which contained the usual recital; that the defendant was a 
‘man of more than ordinary intelligence; that the warrant 
was drawn by his friend, who had come to the magistrate 
with him, and who afterwards served it; that in the conver- 
sation with the magistrate preliminary to the taking out of 
the warrant, the defendant did not charge the plaintiff with 
stealing the article, but charged Tobe, his own servant, with 
stealing it, and the plaintiff with harboring Tobe; that upon 
the trial of the warrant, some sharp words having been used 
by the plaintiff in regard to the charge, the defendant said 
that he did not charge him with stealing: and that the de- 
fendant, on the trial, assisted in conducting the examination 
of the witnesses: Held, 


(a) That evidence going to show that at the time of taking out 
the State’s warrant the defendant had malice towards Tobe, 
was competent, as going to show the state of his mind at that 
time towards the plaintiff; 

(b) That the Judge was warranted in instructing the jury that 
if they believed the evidence, the defendant had knowingly 
prosecuted the plaintiff for larceny ; 

(c) That he was warranted in declining to instruct them that if 
they believed that the defendant did not mean by his affidavit 
to charge the plaintiff with stealing, he could not be liable; 

(dq) And that he was also warranted in declining to instruct 
them that if the defendant stated the facts to the magistrate, 
such facts not constituting a criminal offense, and the mag- 
istrate issued the warrant upon such statement, the defend- 
ant would not be liable. Thomas v. Norris, TS0. 


MANDAMUS. 
1. A creditor of a county (by coupons upon county bonds issued 
in 1858) applied for a mandamus to compel the levy of taxes 
for the satisfaction of his debt: Held, that the remedy was a 
proper one. Pegram v. Commissioners, 557. 
2. Quere, whether a mandamus can be revived in any case, Car- 


son v. Commissioners, 566. 


See “Municipal Corporations.” 


"MARRIED WOMAN’S SEPARATE ESTATE. 
See “Husband and Wife.” 


MATERIAL ALTERATION OF CONTRACT. 
See “Usury.” 


MILITARY ORDERS. 
l. There is nothing in either General Sickles’ Order No. 10, or 
in the Acts of 1865-66, ch. 50. and 1866-67, ch. 17, to prevent 
a decree for money made at the Superior Court of Chatham, 
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MILITARY ORDERS—Continued. 
Spring Term, 1866 (third Monday of March), from becom- 
ing dormant before 13 July, 1868: Therefore, an execution 
which issued at the latter date upon such decree is irregular 
and should.be set aside. McIntyre v. Guthrie, 104. 


2. A bond executed 25 April, 1866, although given in satisfaction 

of a previous bond executed 1 December, 1860, constitutes 
a cause of action arising subsequent to 15 May, 1865, within 
the meaning of General Order No. 10, issued 11 April, 1867: 
Therefore, a return upon an execution by a sheriff to May 
Term, 1867, “Levied, etc.; no sale, in obedience to Order No. 
10, from Gen. Daniel E. Sickles,” was not a due return. Jsler 
v. Kennedy, 530. 


See “Public Law.” 


MILLS. - 

1. Where successive dams at a certain point upon a creek had 
thrown the water back upon the plaintiff's land to a certain 
extent for more than twenty years, and after that a new 
dam, no higher than the former dams, but tighter than they, 
erected six feet lower down the creek, filled up the bed of the 
stream with sand, and sobbed the plaintiff’s land to a consid- 
erably greater extent than before, although it did not pond 
the water further back: Held, that the easement obtained by 
the twenty years’ possession, upon the maxim ftantum 
prescriptum quantum possessum, did not protect the owner of 
the dam from liability on account of the new injury. Povell 
v. Lash, 456. 


2. Proceedings to obtain damages for injuries to land caused by 
the erection of mills are special proceedings, and the sum- 
mons therein should be returned before the Clerk. Sumner 
v. Miller, 688. 


MINES. 
In a suit involving the title to mining property, a receiver is not 
to be appointed unless the parties in possession are insolvent 
or are injuring the property by their management. Carter v. 
Hoke, 348. 


MONEY PAID BY MISTAKE. 

In a case where there was a question between the parties as to 
the kind of currency in which a contract for money was 
solvable, and upon taking an account it appeared that the 
debtor had overpaid the debt: Held, that he could not re- 
cover the surplus from the creditor as money paid by mis- 
take. Pearsall v. Mayers, 5A9. 


MORTGAGE. 

1. A was assignee of a mortgage creditor, and at a sale by the 
mortgagee, made under a power in the deed, bought the land 
mortgaged ; B had previously purchased the mortgagor's inter- 
est in the land, and then had let the land for a year to C, 
who was in possession: Held, that A, upon making demand 
for possession upon C, could recover from him rent due for 
the year of his tenancy. Jones v. Hill, 198. 
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MORTGAGE—Continued. 


2. Also, that C had a right to inquire, by an account in the case, 


whether the price given by A upon his purchase exceeded the 
amount due to him as assignee of the creditor, and if so, 
then, as representing B, probably C might have the benefit of 
the surplus for the purpose of his defense, Jbid. 


MUNICIPAL CORPORATIONS. 

1. A municipal corporation may be sued in any form appropriate 
to the cause of action; its liability does not, as respects the 
form of action, differ from that of a private corporation, or 
an individual. Winslow v. Commissioners, 218. 


2. Therefore, an action, in the form usual upon money demands, 
was sustained against a county for a debt due on a contract 
in regard to bridge-building. Jbid. 


3. Semble, that the plaintiff, upon a proper.prayer for judgment, 
might in such a case have had a mandamus to compel the 
defendants to levy a tax and pay his debt. Jbid. 


4. Distinction between corporations and quasi-corporations stated. 
Ibid. 


5. Methods of satisfying judgments against municipal corpora- 
tions considered and discussed. Jbid. 


See “Counties.” 


MURDER. 
See “Homicide.” 


NATURALIZATION, 


One who, at the death of the ancestor, had filed a declaration of 
an intention to become a citizen of the United States, but was 
naturalized subsequently to such death, is not capable of in- 
heriting. Harman v. Ferrall, 474. 


NEGLIGENCE. 

1. Whilst a slave was in the employment of a railroad company, 
as a section-hand, he was directed by an agent of the com- 
pany to sleep in a certain house, which had (unknown to the 
company and to himself) an open keg of powder standing un- 
der one of the beds, placed there a day or two before, for 
temporary purposes, by a servant of a bridge contractor with 
such company; the slave was killed by an explosion of the 
powder, caused, as was supposed, by fire from a torch whilst 
he was searching for his hat: Held, that the company was 
chargeable with the negligence of the person who placed and 
left the powder in such a position. Allison v. R. R., 382. 


2. Where fire was communicated to a barn by sparks from a 
steamboat, and the boat was provided with an effectual 
“spark-extinguisher” which was not at the time in use: Held, 
that the fire was caused by negligence upon the part of the 
steamboat company. Anderson v. Steamboat Co., 399. 


See “Common Carriers’: “Executors’: “Guardians”: “Judg- 
ment”; “Public Law.” 
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NEGOTIABLE PAPER. 

A note payable “in current notes of the State of North Carolina” 
is not negotiable: Therefore, under our former system an 
endorsee thereof could not maintain an action at law upon 
it, in his own name. Warren v. Brown, 381. 


NONSUIT. 

1. In defense to an action upon a note, the defendants, by way 
of counter-claim, alleged that it was given to the plaintiffs 
for rent of a tract of land, and that other parties, claiming 
such land by title paramount to that of the plaintiffs, had 
sued one of the defendants, seeking damages for its occupa- 
tion during the time for which the note was given: and 
thereupon, by order of the Court, the owners were made par- 

| ties plaintiff to the suit; the original plaintiffs then elected 
| to be nonsuited: Held, upon an appeal by the interveners 
from this judgment of nonsuit, 





(a) That they had a right to take a nonsuit; 


(b) That although nonsuited, the action would go on for the 
interveners, and the persons nonsuited would be bound by 
the -result of the suit, as privies thereto. McKesson v. Men- 
denhall, 502. 


2. A plaintiff may elect to be nonsuited in every case where no 

judgment, other than for costs, can be recovered against him 
by the defendant, and when such judgment may be recovered 
he cannot. Jbid. 


3. The defendants had a right to ask for a bond for costs from 
the interveners, as the parties nonsuited ceased to be liable, 
except partially. Ibid. 


NOTICPRP. 
See “Practice.” 


NUISANCE. ‘i 
A person is not justified in killing the hog of another because it 
has repeatedly broken through his fences, and when killed 
was within his enclosed premises, into which it had broken 
immediately before on being driven out of his corn-field. 

Bost v. Mingues, 44. 


OFFICES. 
See “Sureties.” 


OFFICIAL BONDS. 
A Clerk is not liable upon his official bond for a failure by him 
to issue evr officio a notice to a guardian to renew his bond. 
Sullivan v. Lowe, 500. 


See “Evidence.” 
ORDER FOR GOODS. 


1. If one send by mail an absolute and specific order for certain 
goods to a merchant who sells such goods, the latter need not 
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ORDER FOR GOODS—Continued. 
reply by mail engaging to send them; the contract will be 
complete upon his at once complying with the order. Crook 
v. Cowan, 743. 


2. This is so even where the thing ordered must be manufactured 
by the merchant before it is sent, at least where it can be 
manufactured without much delay, ex. gr. in case of the 
making up of carpets, where the merchant is a carpet-seller. 
Ibid. 


3. Therefore, where the defendant, who resided near Wilming- 
ton, sent, 10 December, 1866, by mail, an order to a carpet 
merchant of Baltimore for two carpets similar to those which 
the. merchant had furnished to a friend of his (“good three- 
ply carpet, medium color,” ete., etc., giving size and propor- 
tion of rooms. “I want good durable carpets, and wish you 
to have them made up. You can forward them to my address 
at Wilmington, N. C., per express, C. O. D.,” ete., ete.), and 
the order was received 14 December, and the carpets for- 
warded by express 21 December, and duly received in Wil- 
mington at the express office: Held, that the contract was 
complete, there being no need that the merchant should have 
answered by mail, engaging to comply with the order, Jbid. 


PARDON. ° 

An appeal by the defendant in a criminal case to the Supreme 
Court vacates the judgment below: Therefore, in such a case, 
where the Supreme Court had decided that there was no 
error, and, upon the transcript being returned, the Solicitor 
moved for judgment: Held, that the defendant, upon produc- 
ing an unconditional pardon, had a right to be discharged, 
without paying costs. State v. Underwood, 599. 


PARTNERSHIP. 
See “Equity”; “Executors.” 


PLEADING. 

Under the plea of the general issue, in an action of debt upon 
bond, evidence of the illegality of the consideration is inad- 
missible. Brower v. Hughes, 642. 

“Executors” ; 


See “Amendment”; “Code”; “Equity Pleading”: 
“Justices”; “Sheriffs.” 


PRACTICE. 4 
1. A verdiet “that one note shall offset the other,” where the 
defendant’s note is the larger, is a verdict for the defendant. 
Ransom v. McClecs, 17. 


2. A Judge is not bound to take for granted (at the suggestion 
of counsel, based upon the form of the verdict) that the 
jury did not understand his instructions, and therefore to re- 
peat them. Ibid. 


3. Writs of summons in civil actions must (by the Act of 1868-’69, 
ch. 76) be issued by the Clerk, and made returnable in term- 


so 


time. McArthur v. McEachin, 72. 
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PRACTICE—Continued. 


4. 


9 


10. 


11. 


A prosecution bond executed where no summons is issued is 
inoperative, and therefore if an injunction bond has been 
executed in such case, judgment for the costs of the defend- 
ant may well be given against the parties thereto. Jbid. 


Damages for not fulfilling a contract, that was to have been 
performed in October, 1865, may be estimated in currency, 
and need not at first be estimated in gold, then adding de- 
preciation. Patton v. Hunt, 163. 


When a verdict upon issues sent for trial from this Court to a 
Superior Court is, in the opinion of the Judge who presided, 
contrary to the weight of the evidence, or in case of any other 
miscarriage by the Court, or the jury, such Judge has full 
power to grant a new trial. Rogers v. Goodwin, 278. 


Cases in equity pending at the adoption of the present Consti- 
tution cannot now be transferred for trial to this Court; 
they must be heard below, and can only be constituted here 
by appeal. Ibid. 


Where a complaint charges that money used in a certain 
transaction was that of A, and not (as A and B claimed it 
to be) that of B, answers by A and B that the money ad- 
vanced by the latter was “money wnder his control, and was 
uot the money of A,” were held to be evasive and unsatis- 
factory, in not stating whether or not such money was placed 
under the control of B through any agency of A. Russ v. 
Gulick, 301. 


The transaction being the contribution of their respective 
proportions of a debt by two co-sureties, of whom A was one 
and the plaintiff the other: Held, that an admission by A and 
B of their purpose to compel the plaintiff to pay the whole 
debt was an equity confessed, and their setting up, as their 
justification therefor, an agreement by said co-sureties, made 
after their engagement as sureties, whereby the plaintiff was 
to pay the whole, was matter in avoidance of such equity, and 
so not to be noticed at this particular stage of the proceed- 
ings, viz., a motion to vacate an injunction. Jbid. 


A suit had been brought to Spring Term, 1867, and the docket 
at that term showed that an incipitur was required by the 
defendant before pleading; upon the docket was also this 
entry, “Plaintiff charges for keeping his mother-in-law”; no 
pleas were entered until the case was called for trial, at 
Fall Term, 1869: Held, that, as the Court could not tell 
whether the entry, “Plaintiff charges,” etc., at Spring Term, 
1867, was the incipitur required, or was, by its vagueness, 
the occasion of calling for an incipitur, And also, considering 
the subsequent action of the parties respectively, it could 
not be said that the defendant had impaired his right to 
plead at Fall Term, 1869, and therefore, that it was erroneous 
in the Judge below to restrict him in the exercise of such 
right, er. gr.. by refusing to allow him to plead the general 
issue. Whitesides v. Green, 307. 


Objections to the competency of testimony must be taken in 
due time; if not, they are waived: Therefore, where a party 
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‘TICE—Continued. 


was allowed to testify upon examination in chief to a con- 
versation between himself and the defendant’s testator, and 
during the cross-examination the defendant objected to the 
competency of such testimony, and asked that it might be ex- 
cluded: Held, that although incompetent, the objection to its 
reception came too late. Meroney v. Avery, 312. 


Courts will not readily decide an answer to be “frivolous.” 
One by which it is intended to raise a serious question, ex. 
gr., the effect of an endorsement by three out of four execu- 
tors, .of a note payable to their testator, is-not frivolous. 
Erwin v. Lowery, 321. 


Perhaps no notice of a motion is required where cases have 
come on regularly for trial at a term of the Court. Jbid. 


If a writ of capias ad respondendum (under the former sys- 
tem) were not returned for two terms, it lost its vitality: 
Thercfore, where such writ was executed returnable to Spring 
Term, 1865, of Johnston Superior Court, and no such Court 
sat then, or at Fall Term: Held, that a judgment by default 
taken in such suit at Spring Term, 1867, was irregular. Wéil- 
liams v. Rockwell, 325. 


5. A judgment by default final upon a note payable in Confeder- 


ate money is irregular. Jbid. 


3. The proper remedy for the defendant in such case is by a mo- 


tion in the cause. Ibid. 


. A colored person upon trial for crime has a right to object to 


any one sitting in his case as a juror who “believes that he 
cannot do impartial justice between the State and a colored 
person”: Therefore, where the Court refused to allow a pre- 
liminary question to that effect to be asked: Held to be 
error. State v. McAfee, 339. 


. A court cannot order satisfaction of a judgment to be entered 


because of some matter accruing before such judgment was 
rendered. Jarman v. Saunders, 367. - 


It is improper to make a sheriff party to an order of injunc- 
tion against process in his hands, J/bid. 


Where the plaintiff stated that the defendant had formerly 
sued him, and that after such action was brought an accord 
and satisfaction had taken place between them, and that, 
upon that account, and relying upon the implied promise of 
the defendant not to prosecute such suit, he had neglected 
to plead therein; that the defendant had thereupon taken 
judgment against him, and was pressing execution, etc.: 
Held, that the plaintiff was entitled to relief, by an order, 
that upon his filing at its next term, in the Court where this 
suit had pended, a bond, with approved security, sufficient to 
cover the debt, ete., the defendant should withdraw his exe- 
cution, the judgment be vacated, and the plaintiff be allowed 
to plead, all costs of the present application to follow the re- 
sult of such new trial. Jbid. 
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PRACTICE—Continued. 
21. An application, although by summons and complaint, treated 
as a motion in the original cause. Jbid. 


22. Submitting to a jury issues upon points not necessarily deci- 
sive of the case, and requiring verdicts in the form of neither 
general nor special verdicts, is irregular. Henry v. Rich, 
379. 

23. Where a party desires to ascertain upon what particular points 
the verdict goes, he ought to request the Court to put such 
question to the jury before it is rendered. Aingsbury v. 
Gooch, 528. o* 

24. Although, in some cases, a jury may correct a miscarriage on 
the part of the Court by finding a proper verdict, yet, in no 
case will a suggestion that the Court has found a fact truly 

S| atone for such invasion by it of the province of the jury. 

t Howard v. Beatty, 559. 


25. Where a complaint demanded judgment that a previous juug- 

f ment obtained by the defendant against the plaintiff should 

; be set aside on the ground that it had been entered upon an 

| understanding that certain deductions should be allowed, 

? which, subsequently, the plaintiff therein had refused to 

i} allow, and the answer took issue upon these allegations: 

Held, that, until the issue made between the parties had 
been decided, the case was in no situation to warrant the 
Judge in setting aside the previous judgment, Atkinson v. 
Cor, 576. 

26. The jury required to try issues joined in proceedings for dam- 
ages caused by mills, have no right to assess such damages ; 
these are assessed by commissioners to be appointed by the 
Judge, in case the jury find the issues in favor of the plain- 

tiff. Sumner v. Miller, 688. 

27. In a case where, prior to the act suspending the C. C. P., judg- 
ment had been taken in the Clerk’s office for want of answer, 
etc., and the defendant appealed to the Judge: Held, that 
the Judge had power to strike out such judgment and allow 
an answer or demurrer to be filed. Waltson v. Bryan, 764. 


See “Arrest”; “Attachment”; “Code”; “Dower”; “Equity Prac- 
tice’; “Evidence”; “Irregularity’”: “Judgment”; “Nonsuit” ; 
“Process”; “Railway.” 


: PROBATE COURT. 
Jurisdiction over cases seeking from administrators additional 
securities upon their bonds is vested in the Clerk of the 
Superior Court, in his character as Probate Judge. Hunt v. 
Nneed, 180. 


See “Executors.” 
PROCESS. 
1. Where process in the body of it purports to be original, an en- 


dorsement of “alias” or “pluries” by the Clerk will not 
change its character. Simpson v. Simpson, 427. 
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PROCESS—Continued. 

2. A court has no power to amend process returned at a former 
term, without giving.notice to persons whose rights have pre- 
viously accrued. Jbid. 

3. In all actions whose object is to bind real estate belonging to 
a wife, service of the summons must be made personally 
upon her as well as upon her husband. Rowland v. Perry, 
578. 

4- In an action which invalved the question whether a convey- 
ance of land to a wife was not based upon a consideration 
paid by her husband, and was not, therefore, to be subjected 
to claims by his creditors, the summons was directed to both 
husband and wife, but the copy was delivered to the hus- 
band alone: Held, that the judgment rendered therein against 
the wife by default must be vacated. Jbid. 


5. A summons (with warrant of attachment) was issued return- 
able 1 November, but was not returned until 26 November, 
the day before the warrant was returnable, and then it was 
returned “Not to be found,” ete.; on 27 November the plain- 
tiff was allowed to continue the case, because, by accident, 
due advertisement had not been made: Held, that, under 
the circumstances, the advertisement was the substantial 
process, and that a failure duly to return the summons was 
no discontinuance. Church v. Furniss, 659. 


6. A motion, and not a demurrer, is the proper method of taking 
advantage of a discontinuance, Jbid. 


See “Amendment.” 


PUBLIC LAW. 

1. A bond given for the price of a slave sold in 1859 is valid, not- 
withstanding the public events which have happened since; 
nor is it affected by the fact that the slave was warranted 
such for life. West v. Hall, 48. 


2. The plaintiff, in 1864, at Elizabeth City, within the Federal 
lines, as sub-agent for the State, purchased hats to be con- 
veyed to the defendant (his principal) in Halifax County, 
within the Confederate lines, for the use of the State troops; 
the hats were transported into Halifax County to the resi- 
dence of the defendant, but were not sold to the State on 
account of their high price, and thereupon the defendant 
purchased them, agreeing to give for each thirty pounds of 
lint cotton; subsequently the defendant refused to pay for 
them: Held, 


(a) That the contract of sale between the parties was not 
against the policy of the government of the United States ; 


(b) That the ordinance and act establishing a scale of values 
had no application, and that the plaintiff’s measure of dam- 
ages was the value of the cotton in gold at the time and place 
of the contract, adding, for Treasury-notes, the premium on 
gold at the time of the verdict. Garrett v. Smith, 93. 


3. Measures taken during that war by parties, whether States, 
counties or individuals, the object of which was to counteract 
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IC LAW—Continued. 
plans set on foot by the United States for the suppression of 
the rebellion, were, and are, contrary to the public policy of 
that government; and so contracts arising out of them cannot 
be enforced. Leak v. Commissioners, 132. 

Therefore, notes taken for money lent, in 1862, to a county to 
enable it to provide salt for its citizens, and thus avoid one 
of the penalties of blockade, are void. Jbid. 


. The present State and county: authorities are under no obliga- 


tion to fulfil contracts made by their predecessors during the 
rebellion, unless they come within the provisions of the 
Ordinance of 1865 (18 October). “declaring what laws and 
ordinances are in force,” ete., and that requires such as it val- 
idates to be “consistent with allegiance to the United States,” 
which is not true of the transaction in question. Jbid. 


3. The burden of proving that any act of the State authorities 


during the late rebellion which may be under debate was 
“consistent with allegiance” is, owing to the general position 
of those authorities, upon the party who asserts it. Jbid. 


. Transactions like that under consideration fall under the pro- 


visions of the Ordinance of 1865 (19 October) and the Con- 
stitution of 1868 (Art. VIII, sec. 18), forbidding the pay- 
ment of obligations incurred in aid of the rebellion, directly 
or indirectly. Jbid. 


. Those prohibitions are merely declaratory of principles of the 


common law in regard to contracts, and therefore do not 
impair the obligation of the contracts referred to. Ibid. 


9. The distinction between such acts of the State authorities dur- 


ing the recent war as are valid, and such as are not, turns 
upon the inquiry whether or not they were extraordinary, 
arising out of the condition of things, And intended to 
obstruct or modify some part of the policy of the United 
States in regard to the rebellion, or not. Jbid. 


Military officers charged with a particular duty may take 
private property for public use without making themselves 
trespassers, but in such cases the necessity must be urgent, 
such as will not admit of delay, and where action upon the 
part of civil authority in providing for the want will be too 
late. Bryan v. Walker, 141. 


. The burden of proving such exigency, in case of suit, devolves 


upon the defendants, Jbid. 


Therefore, where all that the case showed was that a wagon 
and two mules of the plaintiff had been seized in January, 
1863, in Wilkes County, by the defendant commanding a de- 
tachment of Confederate troops, under the parol orders of a 
Brigadier-General, for the transportation service of the de- 
tachment, and nothing appeared as to the exigency of the 
necessity (if any) for such service: Held, that the defendants 
had not made out a defense. Ibid. 


The State “Amnesty Act” of 1866 does not include cases of 
civil.remedy for private injuries, unless. (sec. 4) when the 
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14. 


15. 


16. 


19. 


20. 


injury occurred under some law, or authority purporting to 
be a law, of the State, which the parol orders here could not 
pretend to be. Jbid. 


Quere as to the power of the State to pass such an act in 
regard to civil remedies for injuries. Jbid. 


Destruction of whiskey by a  provost-marshal, under the 
authority of the Confederate States, in 1862, cannot be 
claimed as the act of a public enemy, by a railroad company 
situated within the limits of that government and recognizing 
its control. Patterson v. R. R., 147. 


Leaving leaking barrels of whiskey, for a day and night, in a 
car whose doors were nailed up, standing upon the track in a 
village, at that time a military post, was gross negligence, 
and rendered the railroad company responsible for its destruc- 
tion by the provost-marshal under his authority in matters 
of police. Ibid. 


During the late war an administrator, having in his hands a 
distributive share belonging to one of the next of kin residing 
in Illinois, upon being called upon by the District Court of 
the Confederate States to answer certain interrogatories pro- 
pounded for the purpose of finding whether he had in hand 
any property liable to sequestration, without demur or further 
requisition paid over to the receiver such distributive share, 
five months before he settled up the estate: Held, that he 
did not therein exhibit ordinary care, and therefore was still 
responsible to the next of kin for such share. Fisher v. 
Ritchey, 172. 


. A contract made during the recent war, a part of the considera- 


tion for which was the carrying of the mail of the Confed- 
erate States by the defendants, cannot now be enforced, being 
against the public policy of the government. Clemmons v. 
Hampton, 264. 


Obiter, the contract being void, property purchased by the 
defendant in the course of it may be recovered, or damages 
had for its conversion. Ibid. 


Where a horse was taken from a private citizen of Randolph 
County, about 2 May, 1865 (it did not appear by whom), and 
afterwards (26 July, 1865) was sold at a public government 
sale held in Raleigh, by an A. Q. M. of the U. S. Army, being 
then branded as United States property: Held, that the title 
of the original owner was not thereby extinguished. Black v. 
Jones, 318. 


. A charter granted by the State Convention of 1861-62 is valid, 


if included within the terms of 18 October, 1865. Sapona 
Co. v. Holt, 335. 


22. That such charter required the board of directors to be “cit- 


izens of the Confederate States” is immaterial. Jbid. 


Money lent to a county during the recent war, in order to pro- 
cure salt for the use of soldiers’ families and others, cannot 
be recovered; nor does it make any difference that the debt 
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PUBLIC LAW—Continued. 
has been recognized by the county since the surrender and a 
part of it paid. Setzer v. Commissioners, 516. 
24. Quere, whether county officers who pay, and the creditor who 
receives payment of, such money are not liable to repay it to 
the county. J/bid. 


25. Money lent with the knowledge that it is to be used in equip- 
ping a military company about to enter the service of the 
Confederate States cannot be recovered, the consideration 
being illegal. Smitherman v. Sanders, 522. 

26. That it was not lent for the express purpose of equipping 

such company, but merely because the plaintiff had money 

to lend, is immaterial. Jbid. 


27. A bond given in consideration of the loan of money with which 
to put a substitute into the Confederate army is upon illegal 
consideration, and therefore cannot be enforced. Critcher v. 
Holloway, 526: Kingsbury v. Gooch, 528. 

28. The Board of County Commissioners is not the representative 
of the former County Court, even as regards matters of ad- 
ministration: Therefore, a suit pending against the latter, at 
the time of its dissolution, cannot be revived against the 
former. Carson v. Commissioners, 566. 


29. Cities, etc.. are responsible to their officials for services ren- 
dered to them by the latter during the existence of the pro- 
visional government. Boyle v. New Bern, 664A. 


QUESTION OF FACT. 

Whether one possesses information superior to that of another, in 
regard to the subject-matter of a contract, is a question of 
fact, and not of law. Smith v. Webb, 541. 

RAILWAYS. 

The renue in an action against a railroad company can be laid 
only in some county wherein the track of its road, or some 
part thereof, is situated; actions brought otherwise are to be 
dismissed. Graham v. R. R., 631. 

REASONABLE DOUBT. 


See “Indictment.” 


RECEIVER. 


See “Mines”; “Supplemental Proceedings.” 


RECORD. 

When Acts of Assembly provided that certain orders of the 
County Courts might be made, a majority of the Justices 
being present, the record must show affirmatively a com- 
pliance with that condition. Leak v. Commissioners, 132. 


See “Judgment.” 
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RECORDARI. 

The law favors trials upon the merits: Therefore, where a judg- 
ment by a justice of the peace was given against the peti- 
tioner in his absence, and without his knowledge, and he was 
deprived of an appeal on account of the irregularity of his 
proceedings therefor; where, besides, he made an affidavit 
setting forth merits, and was not chargeable with unreason- 
able delay in applying for such relief: Held, that he was 
entitled to a recordari. Critcher v. McCadden, 262. 


RELEASE. 
See “Covenant.” 


ROADS. 

1. It is not competent for a Superior Court to grant an injunction 
against an order by County Commissioners within the sphere 
of their general duties, laying out a public road; nor can 
such Court, otherwise than under an appeal from such order, 
rescind it. WeArthur v. McEachin, 454. 


2. If a road be dedicated by the owner of the soil to the use of 
the public, and be used by them under such dedication, it 
becomes a public road immediately; it is only for the lack of 
other evidence of dedication that the lapse of twenty years is 
resorted to. Crump v. Mims, T67. 


3. Where the dedication of a public road is once established, 
either by the lapse of time or otherwise, such obstruction or 
disuse as will afterwards defeat the dedication must continue 
for twenty years. Ibid. 


4. A public road over a ford is not done away with by the build- 
ing at the same passage a bridge which affords the public a 
more acceptable transit, provided that the ford is used when 
the bridge is out of repair, or down; and this, even where 
the owner of the adjacent lands erects a fence across the 
approaches having a slip-gap in it at the road, which is used 
by the public whenever they have occasion to pass. Ibid. 


5. The raising of the water at the ford by a dam of a navigation 
company chartered by the State, so as to render it unfordable, 
only suspends the use of the franchise, and upon the de- 
struction of the dam enjoyment of the franchise is restored. 
Ibid. 


ROBBERY. 


1. A prominent feature in that felonious intent which dis- 
tinguishes robbery or stealing from forcible trespass is an 
intent to evade the law, as, ex. gr., by concealing from the 
owner of the thing taken the person who took it, i. e., the 
person who might be sued, or might be indicted; such are the 
familiar instances of taking goods, etc., by persons in 
masks, or with faces blacked, or on the highway. State v. 
Deal, 270. 


Artifice in getting possession of the thing is to be distinguished 
from artifice in concealing the fact that the taker has it in his 
possession. It is the latter that shows a felonious intent. 
Ibid. 


bo 
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3. Cases in which persons concealed “shawls,” etc., which they 
had previously found, are excepted from the general rule, 
because of the temptation to which they were subjected by 
circumstances rarely occurring. Ibid. 


4. Where the maker of a note having complained of the manner 
in which he had been treated in the transaction in which he 
had given it, went to the holder, and after proposing to pay 
it in a certain way, which was refused, asked to see it, upon 
one pretext or another, and upon having it delivered to him 
by the holder, kept possession of it, saying, “You won't get it 
again,” and upon a struggle ensuing, snatched up an axe, 
retreated to his horse, and then rode off, calling out, “Tom 
(the holder’s son, and a surety to the note) sent me word to 
get this note as I could”: Held to be no case of either robbery 
or larceny. Jbid. 


“SCALE.” 

1. A bond was given for $1,000, dated 18 November, 1862, and 
payable “one day after date,” the consideration being a tract 
of land: Held to be competent for the plaintiff to rebut the 
presumption as to the currency in which it was solvable 
under the Ordinance of 1866, by proving that it was expressly 
agreed by the parties at the time that it was to be paid “in 
good money after the war,” as such expression referred to 
the currency in which, and not to the time at which, it was 
payable, and was equivalent to “in money good after the 
war.” Sowers v. Barnhart, 96. 


2. A bond for money for the hire of a slave for 1865, given 2 
January, 1865, is subject to be scaled according to the value 
of the hire for the year in lawful money, and not according 
to the legislative table of the values of Confederate currency 
(Acts of 1865-'66, ch. 39). Maawell v. Hipp, 98. 


3. The presumption under the Ordinance of 1865, that a note 
given for purchases at an administrator’s sale in March, 1864, 
payable at twelve months, is solvable in money of the value 
of Confederate currency. is not rebutted by evidence that at 
such sale the administrator gave notice that he would receive 
in payment only such currency as would pay the debts of his 
intestate, coupled with other evidence that the creditors 
would not receive Confederate currency, and that the estate 
was largely insolvent. In such case the plaintiff is entitled to 
recover the value of the articles sold. Laws v, Rycroft, 100. 


4. Where a bond was given 1 January, 1863, for the hire of slaves 
for the year 1863: Held, thatthe plaintiff had a right to show 
to the jury the value of such slaves at that place and for that 
year, as a guide to them in making up a verdict. Dancey v. 
Brasicell, 102. 


5. In an action upon a bond in the usual form, given at an admin- 
istrator’s sale in January, 1865, proof that at the sale procla- 
mation was anade that “Confederate notes will not be taken,” 
rebuts the presumption made by the Ordinance of 1865 as to 
the currency in which notes, etc., are solvable; and the fact 
that on the same occasion, before sale made, the adminis- 
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“SCALE” —Continued. 


— 


11. 


14. 


15. 


trator, upon further inquiry by the bystanders, added “that 
if he had to collect the notes he would collect gold and silver : 
that if he could pay the notes over to the heirs, etc., they 
could make any arrangement they were willing to, as to pay- 
ment,” is immaterial. Cherry v. Savage, 1038. 


3. A question as to the value of certain cotton, the consideration 


of a note given at an administrator’s sale in Greene County 
in 18638, is to be settled with reference to the time and place 
of its sale and delivery ; and evidence as to what it was worth 
within the Federal lines (whither it could not be transported 
but in violation of law), or as to what it was sold for, is in- 


> 


competent. Moye v. Pope, 5438. 


. A note for money dated 9 May, 1863, is liable to the operation 


of the scale, notwithstanding that it is payable in “good bank- 
able currency.” Greew v. Brown, 553. 


Where a note was given in 1862, in consideration of the loan of 
Confederate ‘noney, and in 18683 the payee endorsed it to the 
plaintiff in payment for a tract of land: Held, in a suit 
against the payee and the maker, that the scale to be applied 
was the value of Confederate money in 1862, and not that of 
the land afterwards purchased by the payee. Summers v. 
McKay, 555. 


. A bond dated 3 April, 1865, payable at twelve months, “in cur- 


rent money,” is presumed to be subject to the scale laws. 
Howard v. Beatty, 559. 


In a case where land had been sold by an executor during 
1864, no money having been paid by the purchaser, and sub- 
sequently the executor repurchased the land and agreed to 
pay the purchaser's debt on account of it; and thereupon, a 
year after the purchase (in April, 1865), he agreed with one 
of the heirs to pay her one-half of her share in Confederate 
money, and to give a note payable as above for the other 
half: Held, that this note was not liable to be scaled by 
proving the value oc the land. Jbid. 


Also, that there was evidence to warrant a jury that it was 
not to be scaled at all, but that the Court erred in deciding 
itself that such note was not to be scaled. IJbid. 


2. The word “or,” in a bond payable to “Squire Parker or Thomas 


Parker,” construed to mean “and,” from evidence introduced 
to prove the consideration, under the scale laws. Parker v. 
Carson, 563. 


3. A bond given in 1863, in consideration of the scale of land, 


although payable “in currency,” is to be scaled by reference 
to the value of the land, and not to that of Confederate 
money. IJbid. 

In an action of debt upon such bond the judgment was for 
“$2,494.79, of which sum $1,902 is principal”: Held, that as 
the scale law applied, there was no error in such judgment. 
Ibid. 

A judgment rendered in 1864, upon a note for Confederate 
money lent in 1862, is subject to the same scale that the note 
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“SCALE” —Continued. 


was; and, therefore, where a surety to the debt paid off the 
judgment in 1867, at its face value: Held, that he could not 
recover such full amount from the principal, not having been 
compelled to pay it. Alerander v. Rintels, 63A. 


16. A bond had been given in 1863, for the price of a slave, and 
partial payments had been made thereupon in Confederate 
money : Held, that in order to ascertain how much is now due 
thereupon in national currency, the jury should estimate the 
value of the slave when purchased, in gold, and deduct there- 
from an amount which bears to that value the same propor- 
tion which the payments do to the sum specified in the bond, 
adding to the remainder the depreciation of United States 
Treasury-notes at the time of the verdict. Broin v. Foust, 


672. 


See “Bonds”; “Public Law”; “Verdict.” 


SALES. 


1. In an action to recover the price of certain guano sold to the 
defendants for use by themselves, it having been shown that 
the article was worthless: Held, 


(a) That the fact that one of the defendants, after the article 
had been made use of, in a conversation with the plaintiff, 
promised that if the latter would release him he would pay 
one-third of the price, in order to avoid a lawsuit, was no 
evidence of a new contract, and, semble, also, none of the 
original contract; but was merely an unaccepted offer to com- 
promise ; and, - 


(b) That if the article were worthless the plaintiff could not 
recover, a redelivery of it by the defendants having been 
rendered impossible because it had been destroyed by the 
means resorted to in order to ascertain its value, or unneces- 
sary, because, being wholly without mercantile value, it need 
not have been returned. Smith v. Love, 4389. 


2. Where a contract for the purchase of tobacco required certain 

acts to be done in regard to it (such as payment of the 
United States tax, a permit, etc.) before it was accepted, and 
afterwards the defendant accepted it, knowing that such acts 
had not been done: Held, that he could not resist payment of 
the price agreed upon by alleging that conditions had not 
been performed. Dodson v. Moore, 512. 


3. Nor, if the doing of such acts was suspended with the consent 
of the United States officers, and was bona fide, and not 
intended to defraud the government of its revenue, although 
the transaction may have been irregular, could the defendant 
shelter himself from liability by showing such omission to 
have been in violation of law. Jbid. 


SCIRE FACIAS. 


Where a scire facias tested at May Term, 1868, had been issued to 
enforce a judgment nisi at that term against a sheriff for not 
making due return of process: Held to have been the appro- 
priate remedy. Thompson v. Berry, 81. 
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SET-OFF. 
1. An account due by the plaintiff to one of several defendants 
is not competent as a set-off against the debt which is the 
subject-matter of the action. Walton v. McKesson, 154. 


2. Where two persons hold debts against euch other, in the 
absence of any understanding between them that the one debt 
shall be applied to the other, there is no lien or equity to 
prevent one party from making an honest assignment of his 
claim, even if thereby the other is prevented from recovering 
his. This is so even in cases of entire mutuality of debt. 
McConnaughey v. Chambers, 284. 

3. Therefore, where there was not such entire mutuality, and A 
had assigned his note without endorsement to a trustee to 
pay debts, and afterwards judgments were obtained upon both 
notes: Held, that there was nothing in the relation of the 
original parties at the time of the assignment which gave B 
a right to claim that the trustee took A’s note subject to 
offset by his. Ibid. 

4. Therefore, a motion by B to have judgments as above set off 
against each other was denied, Jbid. 


See “Counter-claim.” 


SHERIFF. 
An action brought in February, 1868, for the penalty of one 
hundred dollars against a sheriff for neglecting to note upon 
process the day on which it was received, Rev, Code, ch. 31, 
sec. 39, by the effect of secs. 47 and 48 of the same chapter 
should be in the name of the State as plaintiff. Duncan v. 
Philpot, 479. 


See “Judgments”; “Execution.” 


SLAVES. 
See “Public Law”; “Scale.” 


SOVEREIGN. 
See “Surety.” 


SPECIAL PROCEEDINGS. 
See “Jurisdiction”; “Mills.” 


SPECIAL VERDICT. 
See “Malicious Mischief.” 


“STAMPS. 

1. The United States statute (1866, ch, 184, sec. 9) providing that 
no deed, writing, etc., required by law to be stamped, which 
has been signed or issued without being duly stamped, etc.., 
shall be admitted or used as evidence in any court, etc., etc., 
is a rule of evidence for the courts of the United States only. 
Haight v. Grist, 739. 


2. Whether the courts of this State will enforce contracts which 
were not stamped by the parties by design to defraud the 
United States of revenue, quere. Ibid. 
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STATUTES. 
Statutes which change modes of procedure govern suits pending 
at the time of their enactment. Sumner v. Miller, 688. 


See “Action”; “Attachment”; “Constitution”; “Lottery.” 


STATUTE OF FRAUDS. b 
1. A parol agreement by an administrator that if a certain cred- 
itor will pay costs, ete., the former will allow his claim as a 
set-off against a debt due to the administrator, upon a pur- 
chase of the assets after the death of the deceased, is void 
under the statute of frauds, Ransom v. McClees, 17. 


2. Where the parties to a covenant for the conveyance of land in 
consideration of work and labor to be done by the covenantee, 
agreed by parol that the title should also be held as an indem- 
nity against. loss to the covenantor in consequence of his 
suretyship for the covenantee: Held, that the agreement was 
void under the statute of frauds. Harper v. Spainhour, 629. 

STATUTE OF LIMITATIONS. 

The Act of 10 February, 1863 (ch. 34), by suspending the statute 

of limitations, prevented a possession of land extending from 

if 15 October, 1845, to 16 January, 1868, from barring the State 
under the act giving such operation to twenty-one years’ 

i possession with color of title. Howell v. Buie, 446. 


See “Color of Title”; “Grant”; “Military Orders”; “Subscriber” ; 
ete. 


i SUBSCRIBER FOR RAILWAY SHARES. 

1. Where the charter of a railroad company provided that upon 
the failure by subscribers to its stock to pay instalments as 
called for “the directors may sell at public auction,” etc., 
such stock, and, in case enough were not produced thereby to 
satisfy the subscription, might sue for and recover the bal- 
ance from such subscriber: Held, that upon a failure by a. 
subscriber to pay instalments as called for, it was optional 
with the company to bring suit against him without making 
sale as above, or to sell and sue for the balance. R. R. v. 
Avery, 491. 


2. Also, that the plea of the statute of limitations barred a recov- 

ery of so much of such subscription as was included in calls 
made more than three years before suit was commenced. 
Tbid. 


SUPPLEMENTAL PROCEEDINGS. 

1. The defendant, by a decree in the Supreme Court, had recov- 
ered of the plaintiffs a sum of money; whilst the execution 
was in the hands of the Sheriff the plaintiffs recovered from 
the defendant, by judgments before a magistrate, a like 
amount, being for items in their account not allowed in the 
case in the Supreme Court; these latter judgments were 
docketed, and executions were taken out upon them and 
returned nulla bona; the plaintiffs then asked for an order to 
have the amount of the decree in favor of the defendant 
applied to their judgments (C. C. P., sec. 264): Held, that 
they were entitled to such relief. Hogan v. Kirkland, 250. 
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SUPPLEMENTAL PROCEEDINGS—Continued. 
2. Objections, that the judgments were obtained subsequently to 
the decree and that the latter was rendered in equity—as 
also, in a Supreme Court—are not material. 


3. The receiver under supplementary proceedings, provided in 
Cc. Cc. P., sec. 270, must be appointed by the Judge and not 
by the Clerk. Parks v. Sprinkle, 637. 


4. In a race of diligence between creditors under such proceed- 
ings and appointment, if the personal property sought to be 
subjected be such as may be levied on and seized, priority 
is to be tested by precedence in the appointment of the 
receiver ; in case a receiver were applied for earlier by one, 
but another obtained an earlier appointment, it seems that 
priority will be determined by the date of application. Ibid. 


5. Therefore, where judgment had been obtained and docketed by 
the plaintiff in Wilkes Court against one Martin, and the lat- 
ter upon examination said that one Shuford, a non-resident 
of the State, but at that time in Catawba County, was in- 
debted to him, and a receiver was appointed by the Judge 27 
April, 1870, and an order served upon Shuford to answer 
upon 5 May; where, also, the defendant, at same court and 
term, likewise obtained and docketed a judgment against 
Martin: on 28 April, docketed it in Catawba County; on the 
29th, obtained an order from the Clerk of Catawba Court for 
Shuford to answer, who answered on the same day, and 
immediately paid a part of his debt into the Clerk’s office; 
the Clerk on the same day being notified of the appointment 
of plaintiff’s receiver, and on the next day paying the money 
received by him to the defendarrt: Held, that this payment by 
the Clerk was in contempt of the Judge’s order, and that the 
Judge should have compelled him to pay the amount again to 
the plaintiff's receiver, to be held subject to the Judge’s 
future orders. Jbid. 


See “Execution.” 


SURETY. 

1. The various solvent sureties given by a Clerk and Master upon 
the annual bonds of any one term of office are liable to con- 
tribution, inter se, in a ratio determined by the aggregate of 
the penalties of the bonds signed by each. Moore v. Boudi- 
not, 190. 


2. Where the principal placed property in the hands of a surety, 
sufficient to satisfy the debt, and then left the State: Held, 
that a third person, also bound for the debt as surety, having 
been compelled to pay it, might recover its amount from the 
person who had received the property, without making a 
previous demand, Parham v. Green, 436. 


>? 


3. Where.a creditor by a binding contract gives further time to 
the principal in a debt, this discharges the surety, “by mat- 
ter in pais.” Such discharge cannot be enforced by a justice 
of the peace, but by the Superior Court only. Hovwerton v. 
Sprague, 451. 
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SURETY—Continued. 


4. 


Therefore, in a case in which the creditor had taken out a 
process against the principal and surety before a justice of 
the peace, and had obtained judgment, and levied an execu- 
tion upon the goods of the principal, which subsequently he 
had instructed the officer to deliver up, upon, as was alleged, 
some binding contract to give such principal further time: 
Held, that the transaction did not amount to a satisfaction 
of the execution, but merely to a discharge by matter in pais, 
to enforce which the surety did right in resorting to an in- 
junction in the Superior Court. Jbid. 


Where property is conveyed to the State by one for whom it 
has become surety, in order to indemnify it against the risk 
incurred, the State becomes a trustee of- such property for the 
benefit of the creditor also, and so cannot do any act calecu- 
lated to impair the security. Bank v. Jenkins, 719. 


Where a State becomes surety (here, by an endorsement of 
the bonds of a railroad company), the equities arising to the 
creditor out of any contract for indemnity of the State by the 
principal debtor are as much entitled to protection as would 
be any rights directly created by a contract between the cred- 
itor and the State. Jbid. 


Whether equitable obligations assumed by a State as a trustee 
can be enforced indirectly through the process of an injunc- 
tion against the Treasurer of the State, quere. Ibid. 


Where the State authorized a railroad company to issue bonds 
to the amount of $2,500,000, secured by a first mortgage of its 
property, and further, engaged to endorse $1,000,000 of such 
bonds, provided that the company would deposit with the 
Treasurer of the State $509,000 other of such bonds, as an 
indemnity against its paying principal or interest upon those 
which it had endorsed: Held, that a creditor who owned 
some of the endorsed bonds could not be said to be either in- 
jured or damaged by subsequent legislation providing that 
the $500,000 should be surrendered to the company, to be 
used in constructing and completing its road, and not other- 
wise. Jbid. 


See “Practice.” 


TAXES. 
See “Constitution”: “Mandamus.” 


TENANCY. 
See “Counter-claim.” 


TENANTS IN COMMON. 
:. 





In an action where the complaint stated a bailment of a cer- 
tain quantity of corn and fodder to the defendant, with a 
refusal by the latter to deliver it, and asked judgment for 
such goods (or their value) and for damages, and the issue 
was upon the detention, and also upon the plaintiff's title, 
the fact being that the plaintiff and defendant were tenants 
in common of the articles: Held, that the Court could give no 
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TENANTS IN COMMON—Continued. 
“relief consistent with the case made by the complaint and 
embraced within the issue.” Powell v. Hill, 169. 


2. A tenant in common cannot maintain an action against a co- 
tenant to recover specific goods, upon a refusal by the latter 
to deliver possession thereof. His remedy is partition. Ibid. 


See “Indictment.” 


TENDER. 

1. There is a difference between the plea of tender in actions for 
money and the like plea in actions for the non-delivery of 
specific articles; in the latter case no averment of continued 
readiness or of profert is necessary, because, by the tender 
the articles became the property of the party to whom it is 
made, and if suvsequently they be converted by him who 

| made it, he is responsible for their value when converted. 
' Patton v. Hunt, 163. 


! them, they must be separated from others of the same sort, 
so as to be capable of identification, as upon a sale. Jbid. 


2. In case of tender of specific articles, under a contract to deliver 


TOWNSHIP TRUSTEES. 

1 Where an act of the General Assembly authorized the election, in 
townships containing cities and towns, of a larger number 
of justices than ftiwo (Const., Art. VII, sec. 5), all such 
justices are members of the Township Board of Trustees. 
Conoley v. Harriss, 662. 


j TROVER. 
See “Fixtures.” 
TRUSTS AND TRUSTEES. 

1. In a contest between a trustee, under a deed made by the 
holder of a note, and a creditor, by attachment and garnish- 
ment of the maker, the lien of the former begins from the 
time at which the deed is delivered to the Register, and that 
of the latter from the time when the summons is personally 
served upon the maker. Parker v. Scott, 118. 








2. Therefore, where the deed was delivered to the Register at 10 
o'clock A. M., 20 December, 1866, and actually registered 28 
January, 1867, and the summons for the garnishee was left at 
his residence at 8 o’clock A. M., 20 December, 1866, but not 
actually received by him until the evening of that day: Held, 
that the lien under the deed had priority. Jbid. 





3. A deed in trust to pay debts, which reserves to the grantor’s 
wife dower in the land conveyed, is, so far, inoperative, but 
the invalidity of such reservation does not avoid the deed. 
Carter v. Cocke, 239. ! 


4. Where such deed set forth that the grantor had a life estate 
in a certain fund of $8,500 which, upon his death, would go 
to his issue, and that he had made use of such fund, and 
therefore provided that the trustee should pay the $8,500 
immediately to such issue (making no abatement for the life 
estate): Held, that as the deed furnished the means for cor- 
recting the mistake into which the grantor had fallen, the 
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TRUSTS AND TRUSTEES—Continued. 


vo. 


6. 


USUI 


> 
. 


2 


provision, in effect, amounted to no more than that the 
trustee should pay to such issue the value of their reversion- 
ary claim. Ibid, 


Nor is a provision for satisfying a creditor in case he should 
pay “liberally” for certain property, invalid in a case where 
the fund applicable to the grantor’s debts is in proportion 
small, and such liberal bidding will turn to the benefit of the 
fund and not of the grantor: Therefore, where in such a case 
the deed provided in the first place for the payment of two 
specified debts by a sale of property to the highest bidder for 
cash, and afterwards (having referred to a third debt as one 
he wished to pay) directed that the trustee, “instead of sell- 
ing the said mountain lands as hereinbefore provided, is 
hereby fully authorized and empowered to adjust said debt, 
provided a portion of said mountain lands would be taken 
at liberal prices in full satisfaction of the same”: Held, that 
the provision was valida. Jbid. : 


In all cases where there is a transmutation of possession under 
a deed, and, by any means other than a declaration of an 
express trust in writing, the trust estate becomes disjoined 
from the legal estate, parol evidence of the acts, dealings and 
declarations of the parties becomes competent to ascertain 
the nature and limits of such trust. Ferguson v. Haas, 772. 


Where A made a deed for land, without consideration, to his 
brother B, and the latter afterwards, under a parol agree- 
ment with A, bought the same land, when sold under execu- 
tions against A, and both continued to live together upon such 
land for several years and until their deaths, upon a contro- 
versy arising between their respective heirs in regard to the 
title: Held, that the facts in regard to the manner in which 
the money that was paid at the Sheriff’s sale was raised, and 
the terms upon which A and B live together upon the land, 
as well as the declarations and admissions of B as to the 
rights of A in the land, were competent evidence to establish 
a trust in said land in favor of A. 


= 


r 





The plaintiff, a resident of this State, holding a note as guar 
dian against a person living in South Carolina, went to the 
house of her debtor in 1861 to collect the money. but whilst 
there was induced by this debtor to take a new note, upon 
which he promised that the defendant, his brother, who 
resided in North Carolina, would become surety; and it was 
also agreed that South Carolina interest (7 per cent.) should 
be paid. Afterwards, in pursuance of this agreement, the 
debtor executed a note in the ordinary form, without express 
stipulation for interest, and the defendant also executed it 
as surety, in this State::upon its being presented by the 
debtor to the plaintiff, in this State, she reminded him of his 
agreement as to interest, whereupon, in order to give effect to 
that, he prefixed to the note, “Pleasant Valley. S. C.”: suit 
having been brought against the surety, he pleaded usury: 
Held, that as the contract had been made in South Carolina, 
the stipulation for seven per cent. interest was not unlawful. 
Houston v. Potts, 33. 
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USURY—Continued. 
2. Also, that the prefixing of the words “Pleasant Valley, 8. C.,” 
did not materially alter the note. Jbid. 


VENDER AND PURCHASER. 
Where the vender of land lets the vendee into possession, reserv- 
ing the title, he has no claim upon the latter for rents and 
profits, as the interest upon the unpaid money is in lieu of 
} that. Pearsall v. Mayers, 5A9. 
VENUE. 

1. The parties spoken of in the acts defining venue are the parties 
to the record: Therefore, no objection can be made on account 
of venue, by pleading and showing that the party on whose 
behalf a suit is brought, and the defendant therein, are citi- 
zens of another county than that in which suit was brought. 
Rankin v. Allison, 673. 


2. An answer setting forth that B is the real owner of the note 
sued upon, but that it was assigned to the plaintiff, is to ve 
taken as meaning that the plaintiff is trustee of an express 
trust, and so is properly plaintiff (C. C. P., sees. 57 and 58). 
Ibid. 


See “Railway.” 
VERDICT. 
A verdict for “four hundred dollars in old bank money, interest 
from 27 May, 1863, scaled at value at time,” is too uncertain 
to warrant a judgment thereupon. Crews v. Crews, 536, 


VERIFICATION. 
See “Amendment.” 


WILL. 
1. Land cannot pass by a nuncupative will. Smithdeal v. 
Smith, 52. 


2. A script purporting to be a holograph will was found in a 
drawer inside of a desk, between a bag of gold coin and a bag 
of silver coin, and immediately above the drawer, in pigeon- 
holes, were found notes, bonds and other valuable papers, 
arranged in files, the drawer and pigeon-holes being secured 
by the same door and lock : Held, that the script was properly 
deposited, under the act defining the requisites of holograph 
wills. Hughes v. Smith, 493. 


3. The change in that act as found in the Revised Statutes, by 
which, as reproduced in the Revised Code, “or” has become 
“and,” does not affect the construction previously given. Jbid. 

WITNESS. 

Whether a witness of tender years has sufficient intelligence and 
sense of the obligation of an oath to be competent, is a mat- 
ter within the discretion of the Judge who presides at the 

trial, and therefore cannot be reviewed upon appeal. State 
v. Manuel, 601, 





See “Evidence.” 


YEAR’S PROVISION. 
See “Jurisdiction.” 
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By Pearson, C. J., and Dick, J. 


2 


(APPENDIX). 


The constitutional duties of the Jus- 
tices of the Supreme Court did not forbid their compliance with 
a request by the General Assembly, elected in 1868, to indicate 
what would be the construction by the Court of the constitu- 


tional provisions relating to the tenure of office of the members 


of that Assembly; but, 


Contra, by READE, RopMAN and Settre, JJ. Opinions of the Justices, 


etc., T85. 


By Pearson, C. J. A suit brought by a person in the character of a 


tax-payer, on behalf of himself and all other tax-payers in the 
State. when once entertained by the courts, is not to be dis- 
missed by the plaintiff without an order of the Court first had 
and obtained. McAden v. Jenkins, 796. 


By PEarson, C. J. (the other Justices, p. 820, concurring). 
A court cannot review ELrecutive action declaring a county to be 


in a state of insurrection, under Art. XII, sec. 3, of the Consti- 
tution and the Act of 1869-’70, ch. 27. Moore, ex-parte (p. 807). 


Under those provisions the Executive may arrest persons by 


military force. Ibid (808). 


. Those provisions do not suspend the privilege of the writ of 


habeas corpus, and, therefore, under that writ persons arrested 
must be surrendered, for examination, etc., to the civil author- 
ities. Jbid (808), and Ha-parte Kerr (819). 


Where a military officer detaining persons arrestd in counties 


declared to be in insurrection, as above, answered to a writ of 
habeas corpus, that he held them under the orders of the Gov- 
ernor, who had also ordered him not to obey the writ: Held, 
that such return was a sufficient ercuse, under the Act of 
1868-"69, ch. 1, sec. 15, and, therefore, that such officer was not 
liable to be attached. Ibid (809, 815). 


. The attachment warranted by that act is not upon the footing 


of punishment for a contempt of the Judge granting the writ, 
but on that of a substitute for the fine inflicted under the 
former habeas corpus act. Ibid (809). 


7 


Under the circumstances of an arrest and order by the Executive, 


such as above, it is improper to order that the enforcement of 
the writ by the judiciary shall be committed to a sheriff of the 
county declared to be in insurrection, or by calling out the 
posse comitatus of such county; but, inasmuch as the whole 
power of the counties of the State is under the control of the 
Executive, the proper direction of further process is to the 
latter, upon whose failure to give it effect, the power of the 
judiciary is exhausted, further responsibility therein remain- 
ing with the Executive. Jbid (810, 811), and Ea-parte Kerr 
(818, 820). 


Under the habeas corpus act, a Judge has no power to order the 


arrest of the Governor of the State. Jbid (815). 
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} 1. By Pearson, C. J. One who has petitioned for a writ of habeas 
corpus may withdraw his application whenever he chooses. 


‘ State v. Wiley (828). 

b 2. Statement of the grounds that justify the holding to bail of par- 

/ ties charged with the commission of murder. Jbid (824), and 
State v. Tarpley (826). 


By Dick and Serrie, JJ. The Chief Executive of the State is not 
liable to arrest for acts done by him in the discharge of what 
he may consider to be his Executive duties. State v. Holden, 
829. 


By Brooks, J. 
1. Judges of the Federal Courts have jurisdiction to issue writs of 
habeas corpus in cases where the petitioners are imprisoned by 
State officials without due process of law. Ex-parte Moore 
(832). 


2. Such Judges may require security of the peace against persons 
threatening to repeat such imprisonment. Jbid. 


3. Where the officer who held the petitioners, previous to the return 
day of the Federal writs of habeas corpus returned the peti- 
tioners before a State Judge, in accordance with State writs 
previously issued for the same cause, but which the State Judge 
had theretofore not been able to enforce, and had so declared 

f himself to be: Held, that he was not liable to be attached by the 

Federal Judge for contempt in so doing. Jbid. 
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